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Abstract

The article is devoted to the analysis of the difficulties of the redundancy of statelessness in the
Republic of Kazakhstan. The issues of improving the legislation on citizenship and migration are
updated in order, firstly, to ensure a decent level of living for stateless people through the economic and
legal guarantee of the social rights of stateless people, and, secondly, to develop legal mechanisms for
their inclusion in the society to reduce the risk of social conflicts. The article contains an analysis of
international legal acts on the status of stateless people and the redundancy of statelessness, national acts
of the Republic of Kazakhstan regulating the legal status of stateless people; also the article contains the
analysis of foreign and Kazakh literary sources. Based on empirical materials, an analysis of the
practical activities of state authorities of the Republic of Kazakhstan on the introduction of a national
mechanism for determining statelessness in Kazakhstan was implemented (the legal basis for
cooperation between the Ministry of Internal Affairs of the Republic of Kazakhstan with the Ministry of
Justice and partners of the UN Refugee Agency was a Memorandum of Understanding signed by the
parties). Recommendations for improving legal mechanisms of statelessness’s redundancy in the
Republic of Kazakhstan are shown in the research.

Keywords: citizenship, statelessness, stateless people, legal regulation, convention, redundancy of
statelessness.
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KA3AKCTAH PECIIYBJ/IMKACBIH/IAT bl UTHTPEI'PALIMAJIBIK ITPOOECCTEP/IL
JAMBITY KAFJAUBIHIA ASAMATTBIKCBI3IbI ASAUTY MOCEJIEJIEPI

Anoamna

Makana Kazakcran PecmyOnmkackliHIa a3aMaTTBIKCBI3IBIKTHEI KBICKAPTY MOCETIECIH TaigayFa
apHarrad. bipiHmnaeH, anmaTpuATepAiH ONEYMETTIK KYKBIKTAPBIHBIH 3KOHOMHKAIBIK-KYKBIKTBIK
KEMIAIri apKbUIbl a3aMaTTBIFBI JKOK aJaMAap/IblH JTaHbIKTBI OMIp CYpY JACHIeHiH KamTamachl3 €Ty,
eKIHILI/IEH, 9JIEYMETTIK KaKThIFBICTAP/IbIH TYbIHJAY KAyIIiH a3alTy MaKcaThIH/a OJap bl KaObLIIayIIbl
KOFAMFa CHTI3y[IH KYKBIKTBIK TETIKTEpIH o3ipjiey MaKCaThIHAA a3aMaTThIK JKOHE KOIi-KOH TYpallbl
3aHHAMaHbl KETULIIpY Macesenepl e3eKkTeHaipuryae. Makanana anaTpuATepIiH MopTedeci >kKoHe
a3aMaTThIFbl YKOKTBIKTBI KBICKAPTy TYpallbl XaJTbIKAPAIBIK-KYKBIKTHIK aKTUIEP/IIH, a3aMaTThIFbl YKOK
amamuapabplH KYKBIKTBIK MopTeOeciH perreiTiH Kasakcran PecryOnMKachbiHBIH YJITTBIK aKTUIEpiHiH,
COHJIai-aK MIETEIIIK JKOHE Ka3aKCTaHIBIK 971e0N JEPEKKO3IEP/IiH Talaaybl KAMTBUTFaH. DMITHPUKATBIK
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MaTepuangap Herizinae KazakcraHma a3aMaTThIFBIH aHBIKTAYABIH YJTTBHIK TETITIH €Hri3y OOWBIHIIA
Kazakcran PecryOnmkachl MEMIIEKETTIK OpTraHIapbIHBIH MPAKTUKAIBIK KbI3METIHE TAJAAy KYPri3iiii
(KP IIM-nig Opiner MmuHucTpiairiveH jkoHe bBYY bBockplHmap areHT >KeHIHIEri areHTTIriHIH
cepiKTecTepiMEeH BIHTHIMAKTACTBIFBIHBIH KYKBIKTHIK HETI3IH TapanTtap Kol KOoiraH ©3apa TYCIHICTIK
Typaiibl MeMopantyM skacajibl). 3eprreyae Kaszakcran PeciiyOmkachiHia a3aMaTThIFbIH TOMCHICTY/TIH
KYKBIKTBIK TETIKTEPiH JKeTUIAIpy OONBIHINA YCHIHBICTAP YCHIHBUIFAH.

Tyiiin ce3mep: a3aMaTTHIK, a3aMaTTHIKCBI3IBIK, a3aMaTThIFbl YKOK agamjap, KYKBIKTBIK pPETTey,
KOHBEHIHSI, 23aMaTTHIKCHI3/IbI KBICKAPTY.
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IMPOBJIEMbBI COKPAILIEHUSA BE3I'PA’KIJAHCTBA B PECITYBJIMKE KA3AXCTAH
B YCJIOBUAX PASBUTUA UHTEI' PAHMOHHBIX ITPOLHECCOB

Annomayust
Crarbsi TIOCBSIIIIEHA aHAIM3Y MTPOOJIEMBI COKpaIrieHus Oe3rpaxkiaancTBa B Pecryonmke Kazaxcras.
AKXTyanu3upyroTcs BOIPOCHI COBEPIIECHCTBOBAHUS 3aKOHOAATENBCTBA O TPAXKAAHCTBE U MUTPALUU C
TEM, YTOOBI, BO-TIEPBBIX, 00ECIIEUNUTH JTOCTONHBIA YPOBEHD KHM3HU JIUI] 0€3 TPaXKIaHCTBA ITOCPEACTBOM
HSKOHOMMKO-IIPABOBOM IapaHTUPOBAHHOCTU COLMATBHBIX IpaB anaTpuoB, U, BO-BTOPbIX, pa3paboTaTh
[IPaBOBbIE MEXAHMW3Mbl MX BKIIOYEHHS B NpPUHHUMAIOLIEEe OOLIECTBO B LENSX CHIDKEHHS pHCKa
BO3HUKHOBEHUS COLIMANIBHBIX KOH(MIMKTOB. B cTaThe COAEPKUTCS aHAIN3 MEXIyHapOJHO-IIPABOBBIX
aKTOB O CTaTyCe amaTpuJI0B W COKpAIICHWH Oe3rpakIaHCTBA, HAMOHAJIBHBIX aKTOB PecnmyOimku
Kazaxcrana, peryiaupyromux MpaBOBOM CTaTyc JHMIl 0Oe3 IpakJaHCTBA, a TaKKe HHOCTPAHHBIX U
Ka3aXCTAHCKHX JIMTEPaTypPHbIX HMCTOYHHUKOB. Ha OCHOBE SMIMPUYECKHMX MAaTEpUAIOB OCYILECTBIIEH
aHAJIM3 MPAKTUYECKON JIesATeNbHOCTH TOCYJapCTBEHHBIX opraHoB PecrmyOonmuku Kazaxcran mno
BBeZieHHI0 B KazaxcraHe HalMOHANIbHOIO MeXaHM3Ma OIpenesieHus Oe3rpaxkiaHcTBa (MPaBOBYIO
ocHoBy cotpynaudyectBa MBJ[ PK ¢ Munncrepcrsom roctuiuu 1 naptaepamu Arenrcrsa OOH no
nenaM OEXEHIEB COCTaBWJI IOJANUCAHHBIA CTOpOHaAMH MeMopaHayM O B3aUMONOHMMaHuM). B
UCCIIENIOBAaHUM TIPE/ICTABICHBl PEKOMEHAALMHM II0 COBEPILIEHCTBOBAHUIO IIPABOBBIX MEXAHNU3MOB
cokpartenus 6esrpaxnancTsa B Pecriyonuke Kazaxcran.
KiroueBble cii0Ba: TpaxIaHCTBO, O€3paXTaHCTBO, JMIa ©Oe3 TpaxIaHCTBA, IPABOBOE
peryiMpoBaHKe, KOHBEHIUS, COKpAIIeHUuE Oe3rpaX/1aHCTBa.

Introduction
Statelessness is a global problem, affecting the fate of more than 10 million people. The occurrence
and development of this problem is associated with the collapse of the socialist camp of states: "the
collapse of empires and the emergence of independent states in the twentieth century gave rise to an
unprecedented number of people who have no nationality and have nowhere to go", and with such
circumstances as, for example, the consequences of the two world wars in Europe. The literature
combines together ideas about law and politics, citizenship, related to the difficult situation of stateless
people (apatride): statelessness required a new understanding of international order in the XX century
and later [1]. The trouble of statelessness affects almost all regions of the world, such as Southeast and
Central Asia, the Middle East, Africa and even prosperous Europe. In Central Asia, many of the

stateless people still have expired Soviet identity document
And in fact, the consequences of statelessness are damaging: they deny stateless persons of legal
rights or the possibility of satisfying basic needs, leave them beyond political and economic influence,
discriminate against and make them especially unprotectable to exploitation and abuse. Furthermore, the
status of statelessness is transferred "by inheritance". This means that children of stateless people born in

a country where the law does not provide for the "right of land" are automatically assigned to the group
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of stateless people. Not by chance that statelessness is sometimes called an invisible problem because
stateless people often remain invisible and unheard in many cases from birth to death. The international
community includes state freedom in questions of citizenship, ensuring de-jure and de-facto the state of
statelessness [2; 3].

The reasons for encouraging the state to create and improve the system for ensuring the rights of
foreign citizens in the social sphere, are a consistently high level of immigration influx, characterized by
a significant number of foreign citizens and stateless persons entering the country for education,
employment, as well as for humanitarian reasons [4, p.8]. In State programs and national laws, it is
obvious to see the connection between the direction and nature of migration flows and the availability of
social, educational, medical and other services for stateless people. At the same time, it is necessary to
pay an attention to that fact that in conditions of socio-economic and international political instability,
external migration has both positive potential and negative one. On the one hand, it promotes the filling
of labor resources and replenishment of the state budget. On the other hand, the presence of a large
number of stateless people or with uncertain citizenship can become a threat to social stability and
international harmony in the state. With this in mind, in modern conditions, the legislator faces the task
not only of ensuring a decent level of living for these groups of people through the economic and legal
guarantee of the social rights for this group of people, but also, in case to reduce the risk of social
conflicts, to develop a mechanism for their inclusion in the host society. These circumstances actualize
the implementation of a legal study aimed at identifying the essence and features of the realization of the
social rights of stateless people, as well as the search for effective legal mechanisms to ensure them in
the conditions of modern state migration policy of the Republic of Kazakhstan.

Materials and methods

In the course of the study were used such kind of methods of cognition like specific historical;
institutional; systemic; structural-functional and comparative-legal methods, which are for the formation
of the institution of the rights of stateless persons in various branches of legal knowledge were used.
Beside this, there were dialectical-subject method of cognition of international legal trends in relation to
constitutional and legal processes and phenomena.

Results and discussion

A number of factors can cause statelessness: denial or deprivation of citizenship of minority groups,
state succession, absence of birth registration, gender discrimination in citizenship laws, gaps and
conflicts of citizenship laws between states. Whatever the reason, statelessness could have serious
consequences for people in almost all countries and regions of the world. In reality, most stateless
people face a wide range of obstacles in their daily lives.

In the appearing of problems of statelessness, a significant role is played by differences in the laws
of states on the procedure for getting and losing citizenship, in particular, the presence of conflicts
between the "right of blood" and the "right of land", and differences in the procedure for naturalization,
etc. In addition, the causes of dual citizenship and statelessness should be attributed to poorly manage
territorial changes, resulting in a change in state jurisdictions, population migration and the influx of
refugees [5, p. 10].

The size of legal capacity of stateless people depends not only on the legal component, but also on
economic, social and political factors that to some extent affect the content of the constitutional and
legal status of a stateless people [6, p. 10].

The legal status of stateless people and the problems of state security are interrelated, the nature of
which is twofold. On the one hand, it is necessary to protect the society and the state itself that accepts
foreigners. However, on the other hand, the security of foreigners themselves as individuals must also
be ensured by all legal methods. At the same time, in every legal source, both international and
constitutional, it is possible to find provisions serving this purpose — ensuring security in all its
components. This allows point out several levels of security: universal; regional and national. All levels
are related to the solution of security issues related to the problems of illegal migration [7, p. 10].

At the international level, statelessness issues are regulated by the Convention on the Status of

Stateless Persons, of 1954; the Convention on the Reduction of Statelessness, of 1961; the Convention
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on the Status of Refugees, of 1951; and the Protocol thereto, of 1967, in 1999. The international legal
status of a stateless people is defined as the legal status of "a person who is not considered a citizen by
any state into the force of its law." In accordance with the norms of international law the legal status of
stateless people matches with the status of foreigners, with the exception of cases established by the
Convention of 1954, when stateless people are given a more favorable position.

Stateless people, by reason of specific international standards in the field of statelessness, should be
endowed with the same rights as citizens and foreigners on the territory of states that have acceded to
the Convention of 1954. With relation to the acquisition of movable and immovable property and
transactions with it, stateless people should be provided with the most favorable position possible and,
in any case, no less favorable than foreigners. The same preferences represent the essence of the right of
free access to the courts, the right to work, the right to receive state aid and support. A special sound
have the provisions of the Convention on labor legislation and social security (article 24), the main of
which is to provide stateless people legally living in the territory of the Contracting states with the same
provision as is provided to citizens with respect to: a) reward for work, including family allowances, if
such benefits are part of remuneration for work, working hours, overtime, paid vacations, restrictions on
work at home, minimum age of employees, apprenticeship and vocational training, the work of women
and minors and the enjoyment of the benefits of collective agreements, since these issues are regulated
by laws or regulations or controlled by administrative authority; b) social security (legal provisions
concerning accidents at work, occupational diseases, maternity, illness, disability, old age, death,
unemployment, family responsibilities and other cases that, according to domestic laws or regulations,
are provided for by the social security system).

It should be mentioned that there are limits, assuming, firstly, the possibility of the existence of an
appropriate procedure for the preservation of acquired rights in the process of acquisition; and, secondly,
the existence in the regulatory framework of a special procedure for the appointment and receipt of full
or partial benefits paid entirely from public funds, and benefits paid to individuals, who have not
fulfilled all the conditions for contributions required to receive a normal pension. The Convention
contains very significant standards for ensuring the social status of stateless people, such as the exercise
of the right to compensation for the death of a stateless people resulting from an accident at work or an
occupational disease, while not being affected by the fact that the beneficiary does not reside in the
territory of a Contracting state. In addition, the provisions of the Convention on the granting of benefits
to stateless people are arising from such agreements, which at any given moment may be in force
between these Contracting states and states not participating in the treaty, are significant [8].

The Convention of 1961 of the Redundancy of Statelessness consistently develops the provisions of
the Convention of 1954, defining the effective experience and solidarity of the participating states in this
area. The granting of citizenship to any person born in the territory of a state, who would otherwise be
stateless, is a fundamental rule of international agreements. The conditions for granting citizenship to
stateless people are regulated by national laws. It is important to note the norms and provisions of the
Convention on the need to regulate in national legislation issues of preventing statelessness in cases of
possible future situations of succession of states — legislation inside the state should provide for a
preventive norm in a meaningful context, guaranteeing that no person as a result of transformational
processes will become stateless [9].

National law contains conditions unique to each State for granting citizenship to stateless persons.
The provision on the automatic granting of citizenship by virtue of the principle of "the right of land "
upon the birth of a child on the territory of a certain country complies with international standards. A
national law may have in its construction other qualifications for granting citizenship: for a person,
when initiating a petition before a state body, a time and age qualification, a residence qualification, a
lack of criminal record (crimes against state security), and the mandatory status of an apatride are
established. The Convention emphasizes the, subject to its provisions, no such application can be
rejected [9].

The determination of statelessness status is the starting point for an effective response to the

adoption of legal measures to ensure the protection of stateless persons. Recognition of statelessness
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status is very significant because it provides a way to use certain rights, for example, the right to reside.
The availability of identity documents promotes the use of a number of rights, such as the right to
freedom of movement, the right to education, etc. [10].

In accordance with the Law of the Republic of Kazakhstan dated June 19, 1995 No. 2337 "On the
legal status of foreigners", persons who are not citizens of the Republic of Kazakhstan and do not have
proof of their belonging to the citizenship of another state are recognized as stateless persons [11]. In
general, the legislation of the Republic of Kazakhstan on the legal status of foreigners is based on the
Constitution of the Republic of Kazakhstan and defines in accordance with it the basic rights and
obligations of foreigners and stateless persons, the procedure for their entry into the Republic of
Kazakhstan, stay and movement on its territory and departure from the Republic of Kazakhstan. As a
rule, the legal status of stateless persons can also be determined by international treaties of the Republic
of Kazakhstan: if an international treaty ratified by the Republic of Kazakhstan establishes rules other
than those contained in the law, then the rules of the international treaty apply. Thus, according to
paragraph 4 of Article 12 of the Constitution of the Republic of Kazakhstan, stateless persons enjoy the
rights and freedoms in the Republic, as well as bear the duties established for citizens, unless otherwise
provided by the Constitution, laws and international treaties. This provision fully applies to the block of
individual rights for his social security.

Stateless persons permanently residing in the Republic of Kazakhstan have equal rights with
citizens of the Republic of Kazakhstan to receive pre-school, primary, basic secondary and general
secondary education; to receive free technical and vocational, post-secondary, higher and postgraduate
education on a competitive basis in accordance with the state educational order, if they have the
education of each of these levels they get it for the first time.

The Law of the Republic of Kazakhstan "On the Legal Status of Foreigners" also regulates the
issues of ensuring the health of stateless persons (Article 7): medical assistance is provided to stateless
persons located in the territory of the Republic of Kazakhstan if there is a voluntary medical insurance
policy, unless otherwise provided by the laws of the Republic of Kazakhstan and international treaties
ratified by the Republic of Kazakhstan [12]. The Code of the Republic of Kazakhstan dated July 7, 2020
No. 360-VI "On the health of the people and the healthcare system" (Article 83) contains more detailed
rules: stateless persons permanently residing in the territory of the Republic of Kazakhstan have the
right to receive a guaranteed amount of free medical care on an equal basis with citizens of the Republic
of Kazakhstan; stateless persons temporarily staying in the Republic of Kazakhstan have the right to
receive a guaranteed amount of free medical care for diseases that pose a danger to others, according to
the list and in the amount determined by the authorized body, unless otherwise provided by the laws of
the Republic of Kazakhstan or international treaties ratified by the Republic of Kazakhstan; stateless
persons identified and identified as victims of human trafficking in the territory of the Republic of
Kazakhstan have the right to receive a guaranteed amount of free medical care according to the list and
in the amount determined by the authorized body. Accordingly, stateless persons located on the territory
of the Republic of Kazakhstan have the same responsibilities in the field of healthcare as citizens of the
Republic of Kazakhstan [12]. The Marriage (Matrimony) and Family Code of the Republic of
Kazakhstan has been amended to ensure the registration of all children at birth, regardless of the status
of their parents.

Social and pension provision for stateless persons permanently residing in the Republic of
Kazakhstan is provided in the same manner as for citizens of the Republic of Kazakhstan. At the same
time, when assigning pensions and pension payments and benefits to stateless persons, their work
experience abroad may be counted on the grounds and in accordance with the procedure established by
legislation and international treaties of the Republic of Kazakhstan.

The introduction of the national mechanism for determining statelessness in Kazakhstan in
September 2020 contributed to the official recognition of 1,600 persons with undetermined citizenship
as stateless persons, which, accordingly, allowed these persons to gain access to a wide range of social
rights. Subsequently, the Ministry of Internal Affairs of the Republic launched a large-scale

identification and documentation campaign specifically aimed at identifying the extent of statelessness
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and solving the problem of statelessness. The legal basis for cooperation between the Ministry of
Internal Affairs of the Republic of Kazakhstan with the Ministry of Justice and partners of the UN
Refugee Agency was a Memorandum of Understanding signed by the parties. Just one year of
cooperation has shown positive results of the campaign: migration services have registered more than 6
thousand undocumented persons with undetermined citizenship, of which 3,400 have confirmed their
citizenship of the Republic of Kazakhstan, and 1,600 have received the official status of stateless
persons. In general, about 7000 people currently have the official status of stateless persons in
Kazakhstan — about the same number of stateless persons has been steadily varying over the past 5-7
years. Nevertheless, there is a possibility of undocumented persons with undetermined citizenship
residing on the territory of Kazakhstan.

In the domestic legal literature, the reasons for statelessness in Kazakhstan are the historical context
of the acquisition of independence, gaps in legislation and procedures for its implementation, the human
factor (late application of persons to obtain and replace documents, ignorance of laws, fear of
punishment, etc.), as well as conflicts arising from different approaches to citizenship issues in Central
Asian states [13].

Taking into account the fact that the Republic of Kazakhstan has not joined the 1954 Convention on
the Status of Stateless Persons and the 1961 Convention on the Reduction of Stateless Persons, it should
be noted that the definition of stateless person itself has not been brought into line with the provisions of
key international agreements. By definition, the national legislation of the Republic of Kazakhstan
imposes the obligation to prove the status of a stateless person on the stateless person himself, while the
international standards contained in the conventions indicate that such an obligation should be
distributed between the applicant and the state bodies carrying out the procedure.

The situation of solving the problem of determining and reducing statelessness is compounded by
difficulties in determining the exact number of undocumented persons with undetermined citizenship.
As a rule, official statistics take into account only those persons who have the official status of a
stateless person of the Republic of Kazakhstan. A situation is being created when undocumented
stateless persons are practically deprived of access to fundamental rights and freedoms, respectively,
they do not have the opportunity to receive social assistance, including in the field of healthcare,
education, pensions and benefits, official employment and, moreover, free movement.

No less significant is the problem associated with the granting of citizenship by right of soil to the
children of foreign citizens or stateless persons born on the territory of the Republic of Kazakhstan. In
accordance with article 14 of the Law of the Republic of Kazakhstan "On the Legal Status of
Foreigners", citizenship is granted at birth to children whose parents permanently reside in the country.
Citizenship of the Republic of Kazakhstan is not granted to a child born on the territory of the republic,
whose parents are stateless persons and temporarily stay in the country, regardless of the reasons for
their stay. In this context, the legislation of the Republic of Kazakhstan has not been brought into line
with the norms of international law, according to which children of stateless persons born in the territory
of a particular State are granted citizenship automatically, without additional conditions.

The legislation of the Republic of Kazakhstan is a gap in terms of preventing statelessness in the
event of possible situations of succession of States in the foreseeable future — national law does not
provide for preventive norms and provisions for the settlement of these issues. At the same time, the
1961 Convention on the Reduction of Statelessness justifies the need to prevent the possible occurrence
of statelessness - no person should become stateless as a result of the transfer of territories to another
State (article 10) [8].

Conclusion

The current state of the problem under study gives reason to conclude that the necessary measures
should be taken to accede Kazakhstan to the Convention on the Status of Stateless Persons of 1954 and
the Convention on the Reduction of Statelessness of 1961, as well as to resolve the issue of bringing the
legislation of the republic into line with generally recognized norms and the principles of international
law governing the determination of status, the granting of citizenship and the protection of the rights of

stateless persons. From the fundamental provisions determining the status of stateless persons, the
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granting of citizenship implies, respectively, the possibility of developing rules and mechanisms for
providing emergency assistance to stateless persons in the territory of the Republic of Kazakhstan,
taking into account the vulnerability of their situation, and determining long-term solutions concerning
the future use of stateless persons in the territory of the Republic of Kazakhstan access to medical care,
employment, education and social assistance during their stay in the territory of the Republic of
Kazakhstan; in general, to the complex of measures for social adaptation and integration of stateless
persons in the Republic of Kazakhstan. We consider it necessary to ensure the basic rights of stateless
persons temporarily staying on the territory of the Republic of Kazakhstan during the procedure for
determining their migration status. In this context, it is advisable to include provisions in the legislation
on citizenship and migration on the provision of permission for legal stay for the period of processing
documents.

In order to ensure compliance of the legislation of the Republic of Kazakhstan with international
standards, it is necessary to eliminate deficiencies in the existing legislation regulating the issues of
ensuring the right of stateless persons of the Republic of Kazakhstan. As a priority measure - to include
in the Law "On Citizenship" norms ensuring the right of every child at birth registration to acquire the
citizenship of the Republic of Kazakhstan.
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