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HHCTUTYT MEXKIYHAPOJIHOM HPABOBUOFI IMoMoIIu
1O YT OJIOBHBIM JIEJIAM B HALIMOHAJIBHO CUCTEME ITPABA

Annomayus

Poct TpaHCrpaHM4YHONW NPECTYNMHOCTH, SKCIIAHCHUS IPOLECCOB LM(POBU3ALUN  OOYCIOBIIH
BBICOKHI YpOBEHb BOCTPEOOBAaHHOCTH MEKIYHAPOIHOM MPAaBOBOW MOMOIIM 10 YTOJIOBHBIM jAenaMm. B
IOPUJIMYECKON  JINTEpAaType COXPAHAETCS HEONPENEIEHHOCTh OTHOCUTEIBHO €€  OTPacieBOU
IIPUHAJUIEKHOCTHU: HapsLy C MPEJCTaBIEHUEM 00 YroJIOBHO-TIPOLECCYATbHOM MPUPO/IE JaHHBIX HOPM
BBICKa3bIBAIOTCSI MHEHHUsI 00 MX MEXKOTPAcCIeBOM CTaTyce WM BbIICIEHUHM B CaMOCTOSTEIbHYIO
nonorpacib. Takasg TeopeTHdYecKash HEOIPENCIICHHOCTh 3aTPyAHSET KaK 3aKOHOTBOPYECTBO, TaK M
[PaBONPUMEHUTEbHYIO IPAKTUKY, OCOOCHHO B KOHTEKCTE KOIU(PUKAIIMOHHBIX KOHCTPYKLIUH.

[lenbt0  HACTOSIIIETO  HCCIEAOBAHUS  SIBIISIETCS  KOMIUIEKCHOE  OOOCHOBAHUE  OTHECEHUS
MEXKIyHApOJHOM IIPABOBOY ITOMOILM I10 YTOJIOBHBIM JI€aM K HHCTUTYTaM YrOJIOBHO-IIPOLIECCYaTIbHOTO
mpaBa. lloctaBieHHble 3amauM: pPacKpbITHE KPUTEPUEB WHCTUTYTAa IpaBa IMPUMEHHUTEIBHO K
HCCIIEyEMOMY MAacCHUBY HOPM; BBIABICHHE pPa3IM4Uii MEXIY WHCTUTYTOM, IIOJOTPACIEBbBIM U
MEXOTpACIeBbIM 00pa30BaHUEM; aHAJIN3 BHYTPEHHEW CTPYKTYphl JAHHOIO MHCTUTYTA C BbIIEICHUEM
MIOJUHCTUTYTOB; & TAKKE YTOUHEHHE METOAOJIOIMYECKUX ITOXO0B K €T0 OLICHKE.

MeTo0/I0THYeCKyI0 OCHOBY COCTaBHMJIM OOIEHAy4YHbIE METOJbl (QHAIN3, CUHTE3, JNETYKIHA),
(OpMaTbHO-IOPUINUECKUI METOJ, CPaBHUTENILHO-TIPABOBOM aHAIM3, a TAKKe CHUCTEMHBIN IMOAXO.
OtnenpHOE MECTO 3aHMMAET INPUMEHEHUE OpPraHW3allMOHHO-CUCTEMHOM Monemu A.A. bormaHoBa
(TexTonorusi) B KayecTBE HMHCTPYMEHTA BBIIBICHHS MEXaHU3MOB pa3BUTHS U TpaHc(opMmaiuu
[IPABOBBIX UHCTUTYTOB.

ITomyueHHbIE pe3ynbTaThl CBUAECTEILCTBYIOT O TOM, YTO MEKIYHApOAHAs MPaBOBas IMOMOLIb IO
YyIrOJIOBHBIM  Ji€JlaM IIPETEHAYeT Ha €€ IPHU3HAHME B KayecTBE IIPaBOBOIO HWHCTUTYTA,
VMHTETPUPOBAHHOIO B CUCTEMY YIOJIOBHO-ITPOLECCYAIBHOTO MpaBa, U HE SBIISIETCS HU MOJOTPACIIEBBIM,
HU MEXOTpacieBbIM sBI€HHEM. Ero cTpykTypa BKIIIOYAET psiji CyOMHCTUTYTOB, Pa3BHBAIOIIMXCS MO
BHYTpPEHHE IIOCJIEI0BATEIbHON JIOTHIKE. Teopernuecku 000CHOBaHHOE ITOHNMaHue
MHCTUTYIIMOHAIBHON MPHPOABI MEXKIYHAPOIHOH TMPaBOBOM IOMOIIM CHOCOOCTBYET YTOYHEHHIO
MOHATUMHOIO ammapara, COBEPIICHCTBOBAHWIO 3aKOHOAATEIbCTBA M CHCTEMATH3allMd YrOJOBHOTO
polecca.

KiroueBbie c1oBa: MeXIyHapogHas IpaBoOBas MOMOIb, YrOJIOBHO-TIPOLECCYalIbHOE IIPABO,
CHCTEMa IIpaBa, UHCTUTYT IIpaBa, OTpacb MpaBa.
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YJITTBIK KYKBIK ’KYUECTHAEI'T KbIJIMBICTBIK ICTEP BOMBIHILIA
XAJIBIKAPAJIBIK K¥KBIKTBIK KOMEK HHCTHUTYTbI

Anoamna

TpanciekapaiablK KbUIMBICTBUIBIKTBIH ~ ©CYyl, LUGPIAHABIPY MPOLECTEPIHIH AKCIAHCHUACHI
KBUIMBICTBIK iCTep OOMBIHINA XaBIKAPATIBIK KYKBIKTHIK KOMEKKE CYPAHBICTBIH JKOFaphl JCHTCHIHE
ceOemnti 0ol 3aH 21eOHeTIHAE OHBIH CalalblK THECUIUIITIHE KATBICTHI OETICI3AIK CaKTAIaabl; OChI
HOpMaJIap/IbIH KBUIMBICTBIK iC KYprizy TaOUFaThl Typajbl YCHIHBICIICH KaTap OJapIiblH Calaapaliblk
MopTebeci Hemece aepOec Kimn canara OelliHyl Typaliel MiKipiep alTeiUiansl. MyHOal TEOPHSIIBIK
Oenrici3mik 3aH IIBIFApyabl Ja, KYKBIK KOJJaHy MpPaKTHKAChIH [a, ocipece KOAU(PHUKAIMSIIBIK
KYPBUIbIMIAP KOHTEKCIH/IE KUbIHIATA/IbI.

Ochbl 3epTTeyaiH MakcaTbl KbUIMBICTBIK icTEp OOMBIHINA XaJbIKAPAIBIK KYKBIKTBHIK KOMEKTi
KBUIMBICTBIK MPOIECTIK KYKbIFbl MHCTUTYTTapbIHA KATKBI3YAbl KEIICH Il HEeri3ey OOJbIN TaObUIaIbL.
Koitburran MiHAETTEp: HOPMAIAPIBIH 3CPTTENETIH MACCHBIHE KATBICTHI KYKBIK HHCTHTYTHIHBIH
KPUTEpUINIEpIH allly; WHCTUTYT, 1IIKI canajblK >KOHE cajaapajiblK OuTiM Oepy apachbHIAFbl aifbipMma-
MIBUTBIKTAP/IBI aHBIKTAY; KIlli WHCTUTYTTAPIbI 06J1€ OTHIPBIN, OChl MHCTUTYTTBHIH IIIKI KYPBUILIMBIH
Tanjay; COHAal-aK OHbI OaraayabIH o/liICHAMANBIK TOCUIIEPIH HAKThLIAY.

OJIiCHAMAITBIK HET13/T1 KaJIIbl FRUILIMU JJicTep (Taliaay, CHHTE3, MeIMyKIs), (OpPMaThIbl-3aH IBIK
9JliC, CANIBICTBIPMANBI-KYKBIKTBIK TalIay, COHIai-aK yiemi TocuT Kypaabl. KYKbIKTBIK HHCTUTYTTAPIbI
JIaMBITY MEH TpaHcopManusiay TETIKTepiH aHbIKTay Kypajbl periHne A.A.BormaHoBTHIH yiibMaac-
TBIPY->KYHEINIK MOJIETIIH (TEKTOIO0rHs) KOJAAaHy KeKe OPbIH aJlajibl.

AJNBIHFAaH HOTIDKENIEp KBUIMBICTBIK iCTep OOWBIHINA XaJBIKAPAIBIK KYKBIKTBIK KOMEK OHBI
KBUIMBICTBIK TIPOLIECC KYKBIFbI JKYyHeciHe WHTErpalvsUiaHFaH KYKBIKTHIK MHCTHTYT DPETIHIE TaHyFa
YMITTEHETIHIH OHE cajlaapajiblK KYObUIbIC OOJbIN TaObUIMAMTHIHBIH KyasaH/bIpajbl. OHBIH Kypbl-
TBIMBL 1K1 JIOHEKTI JIoTMKa OOWBIHIIA JAMUTBIH OipKaTap KOCAIKbl HHCTHTYTTapAbl KaMTUIBL.
XaJTbIKapaIblK KYKBIKTBIK KOMEKTIH WHCTUTYIIHOHAIBIK TAOUFATBHIH TCOPUSUTBIK HETI3EeNTeH TYCIHY
VFBIMIIBIK ammnaparThl HaKThUIAyFa, 3aHHAMAHBI JKETUAIPYTre jkKoHe KhUIMBICTHIK MPOIIECTi Kyieneyre
BIKIa1 eTel.

Tyilin ce3aep: XaabIKapallblK KYKBIKTHIK KOMEK, KbIMBICTBIK TPOIIECTIK KYKBIFBI, KYKBIK KYHecl,
KYKBIK MHCTUTYTBbI, KYKBIK Calachl.
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'Belarusian State University
(e-mail: samarynv@bsu.by )

THE INSTITUTION OF INTERNATIONAL LEGAL ASSISTANCE IN CRIMINAL
MATTERS IN THE NATIONAL LEGAL SYSTEM

Abstract

The rapid development of transnational crime, the digitalization of criminal procedure, and the
intensification of international cooperation call for a refined theoretical understanding of the legal norms
governing international legal assistance in criminal matters. Legal scholarship continues to display
ambiguity regarding the classification of these norms: alongside the prevailing view that they belong to
criminal procedure law, some authors suggest they form a cross-sectoral construct or even a distinct sub-
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branch of law. This conceptual uncertainty complicates legislative drafting and law enforcement,
particularly in systems that rely on codified legal structures.

The aim of this study is to provide a comprehensive justification for recognizing international legal
assistance in criminal matters as a legal institution within criminal procedure law. The research
addresses several objectives: defining the criteria of a legal institution in this context; differentiating it
from sub-branches and cross-sectoral mechanisms; examining its internal structure, including
identifiable sub-institutions; and clarifying the methodological framework for its assessment.

The study is based on general scientific methods (analysis, synthesis, deduction), the formal legal
method, comparative legal analysis, and a systemic approach. Notably, the research applies
A.A. Bogdanov’s organizational-scientific model of “tectology” to explore how legal institutions
evolve, integrate, and maintain internal coherence.

The results confirm that international legal assistance in criminal matters meets all the definitional
criteria of a legal institution. It is fully embedded in criminal procedure law, and neither constitutes a
sub-branch nor reflects a cross-sectoral regime. The structure of the institution includes several coherent
sub-institutions governed by a shared legislative intent. A theoretically sound classification of this legal
phenomenon contributes to terminological precision, better legislation, and a more consistent criminal
justice process.

Key words: international legal assistance, criminal procedure law, legal system, legal institution,
branch of law.

Beseoenue

3a noCIIeAHUE TPU AECCATUIIETUS HOPMBI, PETYJIUPYIOLUE MEKIYHAPOJHYIO IIPAaBOBYIO IIOMOILB I10
YIOJIOBHBIM JIe/laM, MpPOLUIM IyThb OT YCTAHOBJEHHUS IPEUMYLIECTBEHHO HAa HAJHAIMOHAIBHOM
(MEXIyHapOIHOM) YpPOBHE 10 BCE OoJjiee aKTUBHOM MMILIEMEHTAllMM B HALMOHAIbHBIC IIPABOBbIE
cUCTEMBI. XOTs OTACIbHBIC 3JIEMEHThI TAKOW MMIUIEMEHTAIIMY HadaJld NOSABIATHCS enl€ B KoHIe XIX
BEKa — IIPUMEPOM MOXKET CIYKUTh 3akoH bemprum ot 15 mapra 1874 roga «O Bbliaue», — CHCTEMHOE
3aKperIeHNe STUX HOPM B HAI[MOHAJIBHBIX UCTOYHUKAX IIPpaBa MPHOOPENIO YCTOWUMBBIA XapaKTep JIUIIb
BO BTOpPOM mosioBMHE XX BeKa. OTa TEHAEHLMS IPOCIEKUBACTCS HE TOJBKO B YTOJIOBHO-
nporeccyanibHoM Kojnekce (manee — VYIIK) Pecmy6nmuku benmapycs, Ho m B YIIK Poccuiickoit
O®enepanun, Kazaxcrana, Ksipreizcrana, MomnnoBsl, Ykpaunbl, Ocronuu, JlarBuu, Ilompmm u
CnoBakuu. Mpbl ycinoBHO 00O3HayaeM dTOT IMPOLECC Kak <«IIEPEeXOJHbIN», IOCKOJIbKY OH
XapaKTepU3yeTCsl HEBO3MO)KHOCTBIO MEXaHHUECKOTO MepeHoca BCEX MEXIYHApOAHBIX 00s3aTelIbCTB
PecniyOnuku benapych B yronoBHO-IIpoIecCyalbHOE 3aKOHOAATeNbCTBO. bonee Toro, MexxayHapoaHoe
NpaBo, e€ciu He OpaTh BO BHMMAaHUE HOPMBI MEXYHapOIHOTO YrOJOBHOTO Mpolecca, B IIEJIOM
JEMOHCTPUPYET Ae(UINT JAETATBHOTO YTrOJOBHO-NPOLIECCYAIbHOTO peryiarpoBaHus. TeM He MeHee, B
CWIy JOMMHHUPOBAaHMS MEXKIYHApOAHO-NPABOBOM mapagurmMel B cdepe YrojaoBHOro Ipolecca,
0enopyccKuil 3aKOHOAATENIb OOBEKTHUBHO OKA3aJiCsl BOBJICUEHHBIM B OOILEEBPOINEHCKYI0 U MUPOBYIO
TEHJICHIIMIO HOPMATUBHOTO O(OPMIIEHHSI TPAHCTPAHUYHOTO COTPYTHUYECTBA.

[lenpl0 TAHHOTO HCCIIEAOBAHUS SBJISIETCS OINpPENENICHHE CHUCTEMHOI0 MECTa HOPM O MEXIy-
HapOJHOM NPaBOBOM MOMOUIM IO YrOJIOBHBIM JIENIaM B HAIlMOHAJIBHOM IpaBoBOil cucreMme. IIpu 3Tom
MBI pazzaensieM nosunuio M.B. MenaHoBOH, COMIaCHO KOTOPOM «MHOTOYHMCIIEHHBIE IPaBOBBIC
MCCIIEIOBAHMS JIOKa3adMd, YTO MEXIyHapoJHOE MyOJIWYHOE MpaBO M HalMOHAJbHBIE IPABOBbIE
CHCTEMBI IIPEACTABIISIOT COOON pa3IMYHbIE CAaMOCTOSTENIbHBIE MTPAaBOBbIE cucTeMb» [1, c.11]. Baxno
TaKX€ OTMETUTD, YTO O] MEXIYHAPOIHOM MIPABOBOM MOMOIIBIO [0 YIOJIOBHBIM J€jIaM B HACTOSIILEM
TEKCTEe MBI [T0JIpa3yMeBaeM e€ MHPOKOe MOHUMAaHHUE, YTO yXKe OCBEIIAIOCh B HaMX padorax [2, ¢.73].

Bompocam cucreMHOCTH TpaBa M €ro BHYTPEHHEH CTPYKTYphl MOCBAIIEHBI palbOTHI psiaa
TeopeTukoB, npexe Beero C.C. Anekceesa [3]. TpaauimoHHble yueOH0-00pa3oBaTelIbHbIe HCTOYHUKI
[0 YrOJOBHOMY IIPOLIECCY COZAEP)KaT HCUEPIBIBAIOLIEE H3I0KEHHE CTPYKTYPHOM COCTaBIISIOLICH
JaHHOU oTpacnu mpasa [4]. Bompoc o mecTe MeXIyHapOIHON NMPaBOBOM MOMOIIM IO YTOJIOBHBIM

JieslaM paccMaTpHUBajICs B paMKax IIKOJIBI MEXTyHapOIHOIO MpaBa, B yacTHOCTH, JI.A. JlazyTunsim [5]
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u [L.M. buprokoBem [6, c.16]. C Touku 3peHHs] OTPACICBOM MPUHAJICKHOCTH M BHYTPEHHEW IIEJIO0-
CTHOCTH YKa3aHHBIM HOpPMaTUBHBIA MaccuB aHanuzupoBaid M.IL T'mymun [7, c.34], TpakToBaBIIMil
MEXIYHAPOJHYIO MPABOBYIO MOMOILE (B Y3KOM CMBICTIE) KaK CAMOCTOSATENbHBI UHCTUTYT YTOJIOBHO-
MPOLIECCYAILHOTO TIPpaBa M AJIEMEHT «IIpaBa MEXIYHAPOAHOTO COTPYAHHYECTBA B cepe YroIoBHOTO
CYZOIPOU3BOJICTBA», KOTOPOE TOJIBKO (opMmupyercs. B ompeneneHHOM Mepe MecTo 3KCIEepUMEH-
TaJbHBIX HOPM B CHCTEME YrOJOBHO-TIPOIECCYAILHOTO IIpaBa 3aTPOHYNI B CBOEH MOHOTpaduu
A.I'. BoneBons [8, ¢.42-52], XOTsl OH U HE JaJl YETKOr0 OTBETA Ha ATOT BOIIPOC, A JIUIIb MPEATIOTOKUIT
ero.

Mamepuanvl u memoowi

B kauectBe MeTOMOB MCCIIEOBAHMS MPUMEHEHBI KaK OCHOBHBIC (QHAJIM3, CUHTE3, CpaBHEHUE,
CHUCTEMHO-CTPYKTYPHBIIl aHainu3), Tak M CIelUalbHble (CPaBHUTEIHHO-NPABOBOH, (OpMaIbHO-
FOPUIMYECKHI, TOJKOBAaHHE IpaBa) METOJbI HAYYHOTO MOUCKA. TeopeTHUecKyr0 OCHOBY COCTABHIIN
paboThl aBTOPOB, Y€l BKJIAJ] B pa3BUTHE TECOPUHU MpaBa, MEKIYHAPOIHOTO MyOIUYHOTO U yrOJIOBHO-
IIPOLIECCYAJILHOT'O ITPaBa IMPU3HAETCSI HEOCIIOPUMBIM.

Pezynomamul u 0b6cysrcoenue

1. ¥YroJsioBHO-IponeccyajbHAsA NMPHUPOAA HOPM  MEKIYHAPOJHOH INPABOBOl NMOMOIIM IO
YIOJIOBHBIM Jej1aM

MexayHapoaHasi mpaBoBasi MOMOILb 110 YTOJIOBHBIM JI€IaM, a TaKkKe COOJIOJICHHE MPOIecCyalb-
HBIX IPaB YYaCTHUKOB OOBEKTUBHO aKTYyaJM3HPYET BOIIPOC O MPaBOBOW MPUPOE TaKOM MOMOIIU U €€
OTpacaeBOM NPUHA/IIEKHOCTH B HALTMOHAIBHOM ITPABOBOM CUCTEME.

IIponeccyanpHas CyIHOCTb OTHOLIEHHH, PETYJIUPYEMBIX HOPMaMH O MEXIYHAPOJHON MPaBOBOM
MIOMOIIIM, TPOSIBJISIETCS B TOM, YTO OHM BO3HMKAIOT HA OTIENIbHBIX CTAJIUSX YTOJIOBHOI'O IpoIllecca,
MEXIY KOMIIETEHTHbIMU OpraHaMy pa3HbIX TOCYJapCTB M HalpaBlI€Hbl Ha JOCTWKEHUE LeleH
yrojoBHoro nmpouecca. [Ipumepamu ciy:kaT 3ampoc O JOIPOCE CBUAETENSA, IMPOXKHUBAIOIIETO 3a
pyOexoM, WM Tepeaada BEUIECTBEHHBIX JoKa3arenbcTB. O0a JNeHCTBHS CIy)KaT LEISIM MOJHOTO U
CBOEBPEMEHHOIO paccie/loBaHusl npectyruieHuid. HaumOornee 3HauuTenpHas 4YacThb 53THX HOPM
OXBAThIBAET CTaJUM MPEABAPUTEIILHOIO PpAacCIEIOBaHUs, PAaCCMOTPEHHUS Jiela U HCIOIHEHUS
npuroBopa. OHU MPUMEHSIOTCS KaK B cliydae 0OpalieHHs 3a MOMOIIBIO K HAllMOHAIBHOMY OpraHy, TaK
U MpH WUCHOJHEHUH aHAIOTMYHOTO 3ampoca OpraHa MHOCTPAHHOIO TOCYNApCTBa, YTO MOAYEPKUBAET
IIPOLIECCYaAJIbHBIN XapaKTep OTHOILIEHUH.

HopmatuBHOe perymupoBanue B JaHHOW cdepe HampamieHO Ha oOecreueHue 3PGEeKTUBHOTO
B3aMMOJIECHCTBHSL KOMIIETEHTHBIX OpraHoB. [Iponenypa okazaHust MEKAyHAPOJHOM IPaBOBOM MOMOIIH
BKJIFOYAET THIWYHBIE CTaJMM YTOJIOBHOTO CYJONPOM3BOACTBA: HAMpaBlIeHUE 3arpoca, ero paccMoTpe-
HUE, NPUHATHE pelIeHUs] U ucnoiHenue. Ilpu 3Tom Takue NeHCTBHS OCHOBBIBAIOTCS HA KOHKPETHBIX
MIPOLIECCYAIbHBIX HOPMaX.

HopMbl 0 MeXayHapoIHOH NpaBOBOM MOMOIIM OOECTIEUMBAIOT PEATU3AMI0 MPOLECCYaTbHBIX
MpaB U 00S3aHHOCTEH y4aCTHHUKOB yroJIoBHOTO cynomnpou3BojactBa. Tak, YIIK Pb comepxur crarew,
PETJIAMEHTUPYIOIIUE CTATyC JIMLA, 3a/IEPKAHHOTO WINM K KOTOPOMY NPUMEHEHA Mepa NPECceYeHns: Ha
OCHOBaHHHM PEICHUs 00 MCTIOIHEHUH 3alipoca MHOCTPAHHOI'O FOCYIApCTBEHHOIO OpPraHa Mili B CBSI3H C
HAXOKJCHHEM B MEXIYHapOJAHOM pO3bICKe B Iesix Bbiaud (cr. 507-509), Brimowas mpaBa ero
3aIIUTHUKA. DTH HOPMBI SIBIISIIOTCS TIPOIOJIKEHUEM BHYTPEHHEH JIOTWKU YrOJIOBHO-TPOLECCYaTbHOTO
PETYIIMPOBAHMSL.

[To3uTHBHCTCKUI TOJXOJ TMpeanoiaraeT, 4ro 3aKOHOAATENM MHOTHX TOCYIApCTB BKIHOUMIM
HOPMBI O MEXAYHAPOIAHOM IPaBOBOM IOMOLIM B YTOJOBHO-IIPOLIECCYAJIbHBIE KOJEKCHL. JTO MOJ-
TBEPXKJAeT MX OTpAcieBYIO IMPHUHAIICKHOCTh: OHU IMPUMEHSIOTCS HCKIIOYUTEIBHO B YTOJIOBHOM
CYAOIPOU3BOJICTBE, HE 3aTparuBas aJMUHHCTPAaTUBHOE, TPAXKIAHCKOE WJIM KOHCTUTYLIMOHHOE CYHO-
npou3BoAcTBo. [lpu aHanuze copepkaHus crelualbHbIX 3aKOHOB PsAia CTPaH CTAHOBUTCSI OYEBUIHBIM,
9YTO OHM BO MHOIrOM oOTpakaroT TepmMuHosoruto YIIK u, mo cyTH, 3akpeIuisitoT MpoueccyaibHbIe
HopMbl. Tak, cratbst 13 3akona ®enepatuBHoil PecriyOnuku ['epmanus ot 23 gexabps 1982 r. «O
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MEXTYHAPOJHON MPAaBOBOW MOMOILY IO YTOJOBHBIM JIEaM» PErJIaMEHTUPYET 3aKJIFOUEHHE JIMLA MO
CTpaXy B LEJIIX BbLIAuW, cTarbs 19 - IpeaBapUTENbHOE 3aKIIOUEHHUE IIOJ CTpaxy, crartbsi 26 -
MIPOBEPKY CYJOM 3aKOHHOCTH JAJIbHEHMINIEro MPUMEHEHHUSI MEPBI NIPECEUEHHS B BUJIEC 3aKIIHOUYEHUS O]
CTpaxy, cTarbsi 28 - IOIpPOC IPECIeyeMOro JMLa, CTarbu 29-33 - NpHUHATHE CYIOM pELICHHs O
JOITYCTUMOCTH BbIJAUM JIMIA U T. JI.

MexayHapoJHO-IIPAaBOBBIE HOPMBI  PEAM3YIOTCS  MCKIIIOUMTENBHO Uepe3 IpoLEecCyaIbHbIE
MEXaHU3MbI, THKOPIIOPUPYSICh B HAIIMOHAJILHOE 3aKOHOAATENbCTBO (CM. yacTh 5 crathu 1 YIIK PB).

JlokazaTenbCTBO HAIMUMsI IPU3HAKOB [IPABOBOIO MHCTUTYTA B KOMILIEKCE HOPM MEKITYHAPOIAHOU
IIPABOBOM ITOMOIIIM IO YTOJIOBHBIM JIeJIaM, 110 MHEHUIO A.A. borianoBa, «3aKOHbI OPraHU3aLUU CUCTEM
eIMHBI JJIsI JTIOOBIX OOBEKTOB, CaMble Pa3iIMYHbIC SBICHUS OOBEIMHEHBI OOIIMMU CTPYKTYPHBIMU
CBA3AMU M 3aKOHOMEPHOCTSMHU», IPU 3TOM OH IMOKAa3bIBAET, YTO CHCTEMAa — 3TO OPraHU30BAHHBIM
KOMIUIEKC, T/Ie «11e10e OOoJblle CyMMbI CBOMX 4acTei» [9, ¢.11]. Y umenHo Giaronapsi CTpyKTypHBIM
CBsI3AM cozziaercs kadectBo cuctemsl [10;11]. Takoe BuneHne cooTBETCTBYET KOHUENIIMA CUCTEMHOCTH
[IpaBa, 1€ aKLEHT JIEIaeTCsl HE MPOCTO HAa CyMME IPaBOBBIX HOPM, a Ha LIEJIOCTHOCTH, UEPAPXUU U
B3aUMOJICUCTBUY HOPM, HHCTUTYTOB M oTpaciieil mpasa. «[IpaBo kaxaoi cTpanbl, Oyaydd eIUHBIM O
CBOEMY COZIEPKaHUIO, B TO YK€ BPEMs XapaKTepH3yeTCsl BHYTPEHHEH pa3apoOsieHHOCThIo, muddepen-
[Malyel Ha OTHOCUTEIBHO aBTOHOMHBIE U B TO 7K€ BpeMsI B3aUMOCBsI3aHHbIE yacTu» [9, c.11].

Jloka3areIbCTBO HAJIUYMS IPU3HAKOB INPAaBOBOI0 HMHCTUTYTA B KOMILIEKCe HOPM
MEKIYHAPOAHOI MPABOBOM MOMOIIM 110 YTOJIOBHBIM JIeJIaM

[To muennio A.A. bornanoBa, «3akOHBI OpraHU3AIMHA CHCTEM OIMHAKOBBI JUIS JIFOOBIX OOBEKTOB,
caMmble pa3HOOOpa3HbIe SBICHUS OOBEIAMHEHBI OOLIMMU CTPYKTYPHBIMH CBSI3SIMHU U 3aKOHOMEPHO-
cramu». [Ipu 3TOM OH MOKa3bIBAET, YTO CUCTEMA MPEJICTABISIET COOOM OPraHU30BaHHBIA KOMIUIEKC, [Je
«enoe OoInpIle CyMMbI CBOMX 4YacTei», M MMEHHO Onarofmapsi CTPYKTYpHBIM CBSI3SIM CO3/aeTcs
kauecTBO cucteMbl [9]. Takoe BHIEHHME COOTBETCTBYET KOHLEMIIMM CUCTEMHOIO IIpaBa, € YIIOp
JIeNIaeTCs. HE MPOCTO Ha CYMMY IPABOBBIX HOPM, @ Ha LIEJIOCTHOCTb, UEPAPXUI0 U B3aUMOACHUCTBUE
MEXIy HOpMaMmy, UHCTUTYTaMU M oTpacisiMu npasa. «IIpaBo kaxmaoil crpaHbl, Oyay4dd €IUHBIM IO
CBOEMY COJEP)KaHUIO, XapaKTepU3YeTCsl BHYTpPEHHEW pa3apoOieHHOCThI0, IuddepeHunanueid Ha
OTHOCHUTEJIBHO aBTOHOMHBIE U B TO K€ BpEMs B3aHMOCBsI3aHHbIE yacTu» [3]. XapakTepuzysd Mexmay-
HapOIHO-TIPABOBYIO IIOMOIIb IO YIOJIOBHBIM JI€IaM KaK MHCTUTYT YrOJIOBHO-IIPOLIECCYAJIBHOTO IIPaBa,
WCCIIEIOBATENN YaCTO BOCIPUHUMAIOT 3TO Kak akcuomy [12].

[Tpuctynas K pacKpbITHIO BOIpoca 00 OTpacieBOW MPUHAIEKHOCTH UCCIEAYEMBIX HOPM U HMX
MECTe B CHCTEME IpaBa, OTMETUM, YTO TOBOPUTH O €IMHCTBE HAJHAIMOHAJIBHOIO U HAMOHAJIBHOTO
PETYIIMPOBAHUS CIIOKHO. JTO JIBE pa3HbIE CUCTEMBI IIPaBa, U HAIIMOHAJIbHBIE HOPMBI IPUMEHSIIOTCS IPU
OTCYTCTBUHU TaKOBBIX B MEXIYHApPOIHOM JoroBope. B nureparype HET €IMHOr0 MHEHHUS O MeCTe
COOTBETCTBYIOIIMX HOPM B CHCTEME MEXIYHapoJHOro myomuuHoro npasa. Hampumep, JILA. Jlazytun
YTBEPKAAET, YTO «HOPMbI O IIPABOBOW MOMOIIY 10 YTOJIOBHBIM JI€JaM MPEACTABISIIOT COO0N CIOXKHOE
MEKCHUCTEMHOE 00pa30BaHUE B MEXIyHApOJAHOM YIOJIOBHOM IIpaBe», Ha3bIBasi €r0 B Ha3BaHMU CBOEH
MOHOTpapuH «MEKOTPACIIEBEIM HOPMAaTUBHBIM KOMITIIEKCOMY [S]. Takum 00pa3om, y HETO OTCYTCTBYET
4ETKask MHTETpaLisl UCCIIEAyeMbIX HOPM B KaKyk0-JIMOO CUCTEMY MJIM OTpacib Ipasa.

WHCTUTyT 1paBa — 3TO CTPYKTYPHBIM JIEMEHT OTPACiv MpaBa, MPEACTaBIISIONIMNA COO0H COBOKYII-
HOCTb B3aMMOCBSI3aHHBIX HOPM, PErYIMPYIOLUIMX ONPEAENEHHBIA BHJ OJHOPOIHBIX OOIIECTBEHHBIX
OTHOIIICHWA BHYTpU 3Toi otpaciu [13]. Bo3HUKHOBEHHE YTrOJIOBHO-TIPOIECCYATbHOTO HHCTUTYTA
BCETJa CBA3aHO C BO3HMKHOBEHHEM 3aJladd - TMOTPEOHOCTH B CAaMOCTOSATEIBHOM PErYIMPOBAHUH
OTIPENIeIEHHON TPYIIbI WM BHAA YTOJOBHO-TIPOIIECCYalbHBIX OTHOmIeHW# [14]. B Teopum mpasa
CYILIECTBYET HECKOJIBKO TIOIXOAOB K OINPENENCHUIO IPU3HAKOB IPAaBOBOIO HMHCTUTyTa. B pamkax
MPUKJIAJHOTO TOIXoAa (pacHpoCTpaHEHHOTO B y4eOHOM W HAyyHOM JMTeparype MOCIEIHUX
JeCATUIETUI ) IPAaBOBOM MHCTUTYT OIPENIENIAETCS MAThIO OCHOBHBIMU ITPU3HAKAMHU:

1. KoMIIeKCHOCTB: MpaBOBOM MHCTUTYT HPEJCTaBIISiET cOOOM COBOKYITHOCTh B3aMMOCBSI3aHHBIX
[IPAaBOBBIX HOPM, HAaIIPABJIEHHBIX Ha PErYIMPOBAHNE OJHOPOAHBIX OOLIECTBEHHBIX OTHOILICHUH.

2. Ciepa BIUSHUSA: UHCTUTYT TpaBa PEryaupyeT ONPEAEIEHHYIO TPYIIY OTHOIICHUH, BO3HUKAIO-
[IUX B ONPEACIIEHHON MPAaBOBOW CUTYaIUH.
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3. Cucremaru3zauusi HOpM IO TNPEIMETY PETYIHUPOBAaHUS: HOPMBI MHCTUTYTa PacIoOjOKEHbI B
OIPENEIIEHHON JIOTUYECKOM MTOCIIEN0BATEIIBHOCTH, OTPAYKAIOLIEH IIOPAIO0K UX IPUMEHECHHUS.

4. EAMHCTBO M 3aKOHOJAATENbHBIA 3aMbICel: HOPMbl MHCTUTYTa OOBETUHEHBI OOLIEH LIENbI0 U
3aMBICJIOM 3aKOHOJZIATElsl, HAlIPaBJICHHBIMU Ha JOCTHXEHUE ONIPENEIEHHOIO IIPABOBOI0 PE3Y/bTara.

5. CTpyKTYypHOCTb: MHCTUTYT MMEET BHYTPEHHIOI OPraHM3allfio, B TOM YHCIIE ONPEAEISIOTCS
CyOBEKTBI, 00BEKTHI M IIPOLIEAYPHI peryiaupoBanus [15].

Knaccuueckuii  TeOpETHKO-IOTMATHUYECKHI TMOAXOA K  ONpPEAETICHUI0 HHCTUTYTa IIpaBa
npencrasied B Tpynax C.C. AnekceeBa. OH BBIJENSUT CIEAYIOLIUE MPHU3HAKH: CAMOCTOSTEIBHOE
PETYIMpYIOIee BO3/ICHCTBHE HA OT/AENBHBIC OOLIECTBEHHBIC OTHOIICHUS, CHCTEMHOCTb M TIONHOTY
pErylupoBaHus, €AWHOOOpa3ue CONepKaHus, EAUHCTBO IPABOBOM KOHCTPYKIHMH, BHYTPEHHIOIO
OpraHu3alUI0 U CTPYKTYpPY, IPOLECCYaJbHYI0O HOPMATUBHYIO 00OCOOJEHHOCTh, MPEIYCMOTPEHHE
obmmx HopM [3, ¢.187].

[TyreM nmpuMeHEHHUs! CpaBHUTEIBHO-TIPABOBOTO METOAA K OLEHKE IOIXOI0B ObLIM YCTAHOBIICHBI
o0mue 4eprbl W pa3nuyusa. Bo-mepBbIX, OOLUIHOCTH MOAXOIOB MPOSBISIETCS B TOM, YTO MPaBOBOU
MHCTHTYT — 3TO CUCTEMa B3aWMOCBSI3aHHBIX HOPM, YTO HAXOIWUT OTPAKEHHE B MPH3HAKAX CIOXKHOCTH,
CHCTEMHOCTH, BHYTPEHHEW OpraHu3aliii M MpaBoBOro eauHCTBa. [lo cyTH, COBpeMeHHbI TepMHUH
«CTPYKTYPHOCTB)» OXBATBIBACT NMPU3HAKH «BHYTPEHHEH OPraHU3alUN» M «EIHHCTBA KOHCTPYKIIHH»,
npenacrasnennbie C.C. AnekceeBbIM. Bo-BTOpBIX, KaKk COBPEMEHHBIHM, TaK M KJIACCUYECKUHN IMOIXOJIbI
MOTYEPKUBAIOT, YTO HHCTUTYT PETYIHMPYET OIpPENeNICHHYIO cepy OOIECTBeHHBIX OTHOIICHUH, TO €CTh
MMEET CaMOCTOSTENIbHYIO MPEIMETHYIO HAlPaBICHHOCTh. JTO OCO3HAETCS B OMHOM Ciydae uepes
Kareropuio «cepa BIUSHUNY, @ B APYTOM - Uepe3 KaTeropuio «peryiupyromiee Bo3aeicTBre». Tperne
COBIIaJICHHE HAOMIOMAeTCsl B MOAXOE K €IMHOOOPA3UIO COIEPkKAHUS HOPM, COCTABIISIOIIUX WHCTUTYT.
B 0b6oux cimydasx peub UIET O PEryIMPOBAHUM HHCTUTYTOM OJHOTO BH/A OTHOIICHHWH. Pa3nenbHbIMHU,
HO OJNM3KMMH IO COJAEPXKAHHUIO, SBJISIFOTCS MPHU3HAK 3aKOHOIATENbHOIO HaMepeHUs (B MPUMEHSIEMOM
noaxone) W emuHcTBa topuanmdeckort koHcTpykimu (y C.C. AnekceeBa). B obomx ciydasx
MOAYEPKUBAETCS, YTO HOPMBI HE MPOCTO CTPYIIHUPOBAHBI, a JIOTUYECKU U KOHIIENTYaJIbHO OOBETUHEHBI
KaK YacTH eJMHOTO HOPMAaTHBHOTO MEXaHM3Ma.

Paznuunst Mexay noaxonamu 3akmodarorces B caenyromem: C.C. AnekceeB OTHOCHUT K ITPU3HAKAM
(dhopmaribHyI0 000CO0IEHHOCTh MHCTUTYTAa B 3aKOHOJATENBCTBE, TOTJAa KaK COBPEMEHHBIE TEOPETUKU
MOMYEPKUBAIOT, YTO MHCTUTYT IIpaBa MOXKET CYILIECTBOBATh HE3aBUCUMO OT €0 3aKPEIUICHUS B €IMTHOM
HOPMAaTHBHOM aKT€, YTO CBS3aHO C pa3TpaHWYCHHEM HWHCTHTYTOB, YTO WHCTUTYT DEryIUpyeT
OnpeNIeNEHHYI0 cepy OOLIECTBEHHBIX OTHOILIEHHUH, TO €CTh MUMEET CaMOCTOSITENIbHYIO CYOBEKTHYIO
HanpasieHHocTh. C.C. AnekceeB npuia€r OoJbliiee 3HAYEHUE 3aKOHYEHHOMY 3((dEeKTy M JIOTHKO-
J0orMaTu4ec-Ko MOC/IeI0BaTeIbHOCTH, B TO BpeMsl KaK COBPEMEHHBIE MOAXObI JIENAl0T aKIEHT Ha
(YHKIMOHATILHOW IPUMEHIMOCTH: KaK MHCTUTYT (DyHKIIMOHUPYET B PEabHOM MPABOBOW CHCTEME, KaK
COOTHOCSATCSI HOPMBI B MOPSIIKE NPUMEHEHHs U T.J1. MOXKHO YTBEpX/aTh, 4TO 00a Moaxoja SBISIOTCS
B3auMmonononusomumy.  Kinaccuueckue mnpusHaku oONaaloT BBICOKOM CTENEHBI0 TEOPETHUYECKOU
CTPOTOCTH, a MPUKJIAJHBIE — METOJIOJOTHYECKUM YIO0OCTBOM MpPH aHAIN3€ KOHKPETHBIX MPaBOBBIX
WHCTUTYTOB, 0COOEHHO B OTPAacJI€BOM IIPABE.

Onwmpasick Ha TPU3HAKA TPABOBOTO HMHCTHUTYTA, BBIICICHHBIE KaK B KJIACCHYECKOH, Tak U B
COBPEMEHHOM JINTEepaType, MOIMBITAEMCSI CIIPOSIIMPOBATh MX HA AIMITUPHUYECKUE MTPABOBBIC HOPMBI:

1. KommiekcHOCTh (CHCTEMHOCTh W TIOJHOTA pETYIHpOBaHus). MexayHapoaHas MpaBoBas
TIOMOIIb TI0 YTOJIOBHBIM JIEJIaM OXBAThIBACT COBOKYIMHOCTH HOPM, PEINIAMEHTHUPYIOIINX OCHOBAaHHS U
YCJIOBUSI OKa3aHHs TOMOIIM; OCHOBAaHMSA Ul OTKa3a B €€ OKa3aHWH; BBl TaKOW MOMOIIM (BblAaua,
UCIIOJTHEHHE IMPOILIECCyalbHBIX MOPYYEHHI, Iepefaya YroJOBHOTO IIPEeciefoBaHus, Iepenada
OCYXIEHHBIX M TJI.); TPOLECCYaJbHBI MOPSIOK HANpaBJICHUs 3alpoca, €ro paspelieHus u
WCTIOJTHEHHSI; TTOJTHOMOYHSI COOTBETCTBYIOIIMX OPraHOB; TpaBa M TapaHTHW JIUI, YYacTBYIOIINX B
nporeaype. B Oenopycckom mpaBe aHHBIA KOMIUIEKC MpeAcTaBlieH B pasaene XV YrolaoBHO-
npolieccyanbHoro Kojuekca. OH mpencTaBisieT co0oi CHCTEMY B3aMMOCBS3aHHBIX HOPM, JIOTMYECKU
3aBEpILEHHYIO, CIIOCOOHYIO CaMOCTOSTENIBHO PEryJIMpOBaTh TPAHCTPAHUYHbBIE IpOLecCyallbHbIe
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oTHoweHus. OH He TpeOyeT NpUBJIEYEHHs BHEIITHUX (BHEMHCTUTYILIMOHAIBHBIX) HOPM JUI peain3alyun
OCHOBHBIX HOPM IIPaBOIIPUMEHEHNS, YTO CBUJIETEIbCTBYET O €TO IOJIHOTE.

2. Cdepa BusHUS (CaMOCTOSITEIPHOE PETYISTHUBHOE BO3ZCHcTBUE). HOpMBI 0 MeXayHapoIHOU
MPABOBOM TOMOIIM IO YrOJOBHBIM J€JlaM HampapieHbl HA PEryIMpoBaHHE 0C000W chephl: OHU
IIPUMEHSIOTCS. B TPAHCTPAHUYHBIX CUTYalUsIX B paMKax YrOJIOBHOTO CYIOIIPOU3BOACTBA U PETYIUPYIOT
OOILIIECTBEHHBIC ~ OTHOIICHUS MEXAYy OpraHamMH, OCYLICCTBIISIOIIMMH  YTOJOBHBIA  IPOIECC,
KOMIIETCHTHBIMU OpPraHaMd M OpraHaMi HMHOCTPAHHOIO TOCYAApCTBa B CBS3H C PAcCIICNOBAHUEM,
CyneOHBIM pa30MpaTeIb.CTBOM M HCIIOJHEHHEM IPUTOBOPOB. DTO HE CIYYaiHBIA OJIOK HOPM, a YETKO
ouepueHHas c¢epa OOIIECTBEHHBIX OTHOIIEHUH, IN€ WHCTUTYT BBINOJHIET CaMOCTOSATEIbHYIO
PETYIATUBHYIO (DYHKIIMIO, UMEs CIICHU(PUYECKUE IPEIMEThI, MEXaHU3MbI M OTPaHUYCHHUSI.

3. Cucremarn3anys HOpM IO IIPEAMETY PEerylIupoBaHus (BHYTPEHHsSI OpraHu3alus U CTPYKTypa,
eqrHOOOpasue coiepkanus). IIpaBOBOM HMHCTUTYT XapakTepu3yeTcs JIOTMYECKH BBICTPOSHHON
BHYTPEHHEH IOCIIEI0BATEIbHOCTEI0 HOPM. MHCTUTYT MEXIyHapOIHOM NPAaBOBOM IOMOLIM BKJIHOYACT
HOPMBI, PacIojIOKEHHbIE B ONPEAEICHHON MOCIE0BaTeIbHOCTH, OTPaKAIOIIEH JIOTUKY: OT OCHOBaHHUS
OKa3aHMs IOMOIIM 1O MOpsIKAa MCIIONHEHUS 3alpoca OpraHa WHOCTPAaHHOIO ToCylapcTBa. JTO
MOATBEPKIACT CTPYKTYPHYIO OPraHM3alMI0 U €AUHOO0Opa3He CONEp)KaHWs, YTO HEMOCPEACTBEHHO
yKa3blBA€T Ha CYLIECTBOBAHME HWHCTUTYTa B IOpUAMYECKOM cMbIcie. [Ipenqmerom npaBoBOro
PETYIMPOBAaHUS JAHHOTO HMHCTUTYTa MOXKHO HAa3BaTh OOILECTBEHHBIE OTHOILIEHUS, BO3HUKAIOIIWE B
CBSI3M C HaIpaBJICHUEM, PACCMOTPEHHUEM, PA3PELLIEHUEM U UCIIOJTHEHUEM 3allpOCOB COOTBETCTBYIOIMMU
OpraHaMu, OCYHIECTBISIOIIMMU IPEABAPUTEIILHOE PACCIIEOBAHUE, CYNEOHBIM pPacCMOTPEHHEM
YTOJIOBHOTO JIENIA, a TAK)KE Pa3pelIeHUEM IIPOLIECCYAJIbHBIX BOIIPOCOB, BOSHUKAIOIIUX IIPU UCIIOJHEHUU
IIPUroBopa. OTO OCO3HAETCSI uepe3 Kareropuro «cepa BIMAHUS» B OJHOM CIydae U 4epes3
«PETYIUPYIOLLEE BO3ACUCTBUE» B APYTOM.

4. EQvHCTBO M 3aKOHOJATENIbHBIA 3aMblcel (€AMHCTBO NPaBOBOM KOHCTpYKIMH). Hopmsl
IPaBOBOI0 MHCTUTYTa OOBEIMHEHbI HE TOJIBKO JIOTMUYECKH, HO U KOHIIENTYaJIbHO, TO €CTh 3a/lyMaHbl
3aKOHOJATeJIeM KaK €IMHOE IIeJOe, HANpPaBJICHHOE Ha PEIICHWEe KOHKPETHOH MPaBOBOW IMPOOIIEMEI.
WMHCTUTYT MEXIyHapOOHOM MPaBOBOM MOMOIIM IO YTOJIOBHBIM J€JIaM B Psijie TOCYIapCTB BBIIACIECH B
OTACIBHBIN CTPYKTYpHbIM d3neMeHT YIIK, 4To oTpakaer cCcTpeMieHHE 3aKOHOAATENs CO3/1aTh
LEJIOCTHBIA HOPMAaTHUBHO-IIPAaBOBOM KOMILIEKC, HallpaBlIeHHBIH Ha obecrniedeHue 3(QQPEeKTUBHOIO U
JONYCTUMOTO  TPAaHCHAIlMOHAJIBHOTO  YTOJIOBHOTO  CYIONPOW3BOACTBA  IYTEM  IPEOAOJICHUS
TEPPUTOPHAIBHO-IOPUCANKIIMOHHBIX OrpaHWdYeHuil. Bces paccMarpuBaemas COBOKYITHOCTH HOPM
MOAYMHEHa OO0IIeld Henu — OOECleUYeHHI0 JOCTHKEHUS LU YrOJIOBHOIO CYAONpPOW3BOJACTBA B
TPAHCTPAHUYHOM HM3MEPEHUHM — M NOCTPOEHA HA €IMHBIX NPUHIMIAX (3aKOHHOCTH, YBAXKECHUS IIPAB
YeJIoBeKa, B3aMMHOCTH, YBa)KEHUSI CyBEPEHUTETA, IBOMHON KPUMMHAIN3AIMH, KOHKPETHOCTH U T.1.),
YTO MNPHUJAECT WHCTUTYTY LEJOCTHYKO IPaBOBYIO CTPYKTYpY, IPOAMKTOBAHHYH 3aKOHONATEIbHBIM
3aMBICJIOM, @ HE CIydalHbIM TE€XHHUYECKHUM coueTaHueM crared. EnuMHcTBO obecneunBaeTcs Takke
UCIIOJIb30BAHUEM CXOXKEH TEPMUHOJIOTUH B paMKaX MCCIIENYEMON COBOKYITHOCTU HOPM.

5. CtpyKTypHOCTb (BHYTpPEHHSSI CTpyKTypa). [IpaBoBOM MHCTUTYT MMEET YETKYIO JIOTUKO-(PYHK-
IMOHAIBHYIO CTPYKTYpY, KOTOpasi BKJIIOYAeT: CyObEKTOB (CiemoBarenb, Cyl, MPOKYpop, OpraH
MHOCTPAHHOTO TOCYJapCTBa, KOMIIETEHTHBIM OpraH, WHbIE YYacTHHKH), OOBEKT (KOHKpPETHOE
npoleccyanbHOe JIeicTBHE — Bbla4a, JOMpOC, OOBICK U T.II.), MPOLEAYPY (MEXaHW3MbI peau3alin),
rapanTid. Bce 3TO CBUIETENBCTBYET O HAIMYMM YCTOWYHMBOM MPaBOBOW KOHCTPYKIIMH, CIIOCOOHOM
PEryIMpOBaTh CIIOKHBIA TPOLECCYaNIbHBI  MEXaHM3M C MEKIYHApOJHBIMH M 3apyOeKHBIMHU
KOMITOHEHTaMH.

6. IlpaBoBoe eAWHCTBO M HadW4yue OOMMX HOPM. WHCTUTYT 0ObenuHSETCS HE TOJIBKO
MPOLIECCYAIbHBIMU JIETATSIMA, HO U OOIIMMHM HOpMaMH (OCHOBAaHMSIMU OKa3zaHHs MEXKIyHapOIHOM
MPaBOBOM MOMOIIM, OOIMIMMH YCIOBHSIMU €€ OKa3aHWS M OOIIMMH OCHOBAaHHMSAMH OTKa3a B OKa3aHUU
MIOMOIIM, OOLIMMHU TPEeOOBAHUSIMU K 3alpocaM M KOMIIETEHIMEH rOCyIapCTBEHHBIX OPraHOB B ATOU
cdepe (4To HAIATHO TTPOCIEKUBAETCS B cTarbsax 469, 470, 481, 491-497 YromoBHO-TIpoliecCyaIbHOTO
koniekca Pecryonuku benapych). Takue HOpMBI HTPatOT UHTETPUPYIOLLYIO POJIb, IPHJIaBasi HHCTUTYTY

Heobxonumoe 1o MHeHHI0 C.C. AjekceeBa MpaBoOBOE €TUHCTBO.
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7. @opmalibHOE pasfeliecHMe B 3aKOHONATEIhCTBE. B OONBIIMHCTBE COBPEMEHHBIX YTOJOBHO-
MpoLEeCcCyalIbHBIX KoIeKcoB (Bkimovast benapycs, Kazaxcran, Keipreizcran, Jlarsuto, [Tonsmry, Poccuto,
CrnoBakuio ¥ VYKpauHy) HHCTUTYT BBIJENICH B OTHENBHBIA paszfen WM DaBy. B HeKoTOpbIX
rocynapcrax (Hampumep, ABcTpusi, Apmenus (nepernuia B konne 2024 roma), I'epmanus, CepOus,
UYexus (nepeuutu B 2013 romay)) oH peryinupyercsi OTACIbHBIM 3aKOHOM, YTO TAaK)KE CBUJETENBCTBYET O
ero opMaIbHOM pasznefieHnd. B To jke BpeMs 3TH rocylapcTBa 4acTo YKa3bIBAIOT Ha MPSAMYIO CBS3b
OTACTBHOTO 3aKOHA C YrOJIOBHO-TIPOIIECCYalIbHBIM MpaBoM (Hampumep, §3 3akona Yemickoit
Pecybmmuxkun Ne 104/2013 ot 30.04.2013 . «O MeXIyHApOIHOM CyIeOHOM COTPYIHHYECTBE IIO
YTOJIOBHBIM JI€JIaM» IVIACUT: «ECJIM HACTOSILIMM 3aKOHOM HE YCTAHOBJIIEHO MHOE WM OIpE/IEJICHHbIN
BOIPOC UM HE YpEryJIupoBaH, MPUMEHSETCS YTOJOBHO-IPOLIECCYANIbHBIN KOAEKC»). XOTS 3TO He
ABISICTCS OOS3aTENbHBIM TPU3HAKOM C TOYKM 3pPEHUs] MHCTUTYTA IpaBa, (DakT 3aKOHOAATEIHLHOTO
oopmiieHHs yCUIIMBaeT OOOCHOBAaHHOCTH CYILECTBOBAHUS WHCTUTYTa, OCOOCHHO B KOHTEKCTE
CHCTEMAaTHU3aLMH 3aKOHOAATEIbCTBA.

TepMUHOIOrMYECKH YCTAHOBIIEHHE HM3Y4a€MOr0 MHCTUTYTa B HAIIMOHAJILHOM 3aKOHOJATEIbCTBE
MOXXHO pa3lIeluTh Ha JBE TPYHNbl MpaBoBbIX cucteM. OJHM ToOCylaapcTBa HAa3bIBAIOT €ro0
«MEXKTYHApOIHOM MPaBOBOM MOMOIIBIO MO YIOJIOBHBIM Jenam» (Apmenus, bemapych, ['epmanus,
I'permst, Jluxrenmreiin, JlrokcemOypr, Momnosa, Hunepnanmaer, Cepbusi, Typkmenucran, ®panius,
Xopsarus, [lIBelinapuss u apyrue), Apyrue — «MEXIYHApOAHBIM COTPYIHMYECTBOM B YTOJIOBHOM
cynorpousBonctBey» (bomrapusi, I'py3us, Kaszaxcran, Kweiprencran, JlarBus, Poccus, Pymbinus,
Tamxukucran, Y3oekucran, YkpaumHa, Yexus, Octonusi). [lepBblii BapuaHT mpencTapisieTcss Oonee
IIPaBWJIbHBIM. DT MOHATUS, Kak oTMmedaer [ XKuibbep, Mukpo- u MakpoypoBHu [16]. [Ipupona 3tux
CIOB Takxke paznuyaercs. COTpyIHHMUECTBO — «ydyacTHEe B OOIIEM JeJie» — YCMaTpUBACTCS MEKIY
CYOBEKTaMH MEKIYHAPOIHOTO TPaBa, U MPEXIIE BCEro ToCyIapCTBAMU, JUIS TIOCTIDKEHUSI O0IINX Tieeit
B Oopnrbe ¢ mpecTynHOCTbIO. COTPYIHHUYECTBO - BBICIIMIA YPOBEHb COBMECTHOH JAEATETbHOCTH
rocynapcts B cepe MexayHapomHoro KoHTpossi mnpectymHocTH [17]. Tlonstue «mexmyHapomHas
[IPaBOBasi IOMOILb» TATOTEET K OJHOBEKTOPHOCTH B CWJIYy IPUCYTCTBHSI HMHTEpPECa TOJIBKO Yy
3ampalluBaroleil ctopoHbl. Hapsiy ¢ 3TUM, MPUCYTCTBYET BEPOSITHOCTD MPOSIBJICHUS TOTEHIMATbHON
3aMHTEPECOBAHHOCTH 3alIPALIMBAEMOI CTOPOHBI B ITOJYYEHUHM COOTBETCTBYIOILEH MPAaBOBOM IIOMOIIN B
MIEPCIEKTUBE.

OKCIIEpPUMEHTAIbHBI MHCTUTYT OXBAaThIBAET BCE OCHOBHBIE CTaJMU YrOJIOBHOIO MpOIIECCa, YTO
MOJUEPKUBAET €r0 CKBO3HOM XapakTep, XapaKTEpHBIM I CIOKHBIX IPAaBOBBIX MHCTUTYTOB. Tak, Ha
CTaJuu BO30YXKJICHUS YrOJOBHOTO JEla MOXXET BO3HMKHYTh HEOOXOIMMOCTh B MEpeaaye YroJOBHOTO
MIPECIENOBaHUsl MHOCTPAHHOMY TrocyaapcTBy. Hopmbl JaHHOrO HHCTHTYyTa HauOosiee aKTHBHO
peanu3yloTcs Ha CTaJuU TPEIBAPUTENHLHOTO paccielOoBaHUsl (HAMpUMeEp, HOPMBI, CBS3aHHBIE C
coOMpaHuEM JI0Ka3aTeNbCTB BHE MpeesioB 1o3HaHus). Ha ctamun cyneGHoro pazonparenbcrBa MOXKET
BO3HUKHYTh HEOOXOAMMOCTH BBI30Ba CBHJETENEH, MOTEPNEBIINX WM SKCIIEPTOB M3 HMHOCTPAHHOIO
rocygapctBa. Ha cragum ucnonHeHMs Haka3aHHUs TAKKE MOXKET OCYLIECTBIISTHCS SKCTPaIUIMs JIUIa
1UTst OTOBIBAHMS HaKa3aHUsl, MPU3HAHUE U UCTIONHEHHE TIPUTOBOpa MHOCTPAHHOTO TOCYAapCTRa.

Ta yacTh cucTeMbl, KOTOpasi UJET MO JIMHUU JUBEPIreHIIMU, MOXKET JIOMOHITh APYrHe €€ 4acTu
myreM oOMeHa (YHKIHMSIMH (ACCUMIISIIMNA/IUCACCUMIIAIIMK  AesTenbHOCTH) [9]. Otpaciu  u
MHCTUTYTHI IIpaBa HE TOJIKO PA3IMYHbI, HO U JOMOJHAIOT APYT JIpyra: yrojJOBHBIN MPOLIECC U MEXKIY-
HapOJHO-TIPaBOBasi MOMOIIb MO YTOJIOBHBIM J€JIaM XOTS U PA3JIUYHbI 0 MPEIMETY U CTPYKTYpe, HO
B3aMMHO IOJIIEP’KUBAIOT MIPABOIOPSI0K B TPAHCTPAHUYHOM YTOJIOBHOM IPaBOCY/IHH.

VYuuTtbiBasi BCIO COBOKYITHOCTb PAaCCMOTPEHHBIX OCOOEHHOCTEH, MOXKHO CJHeaTh BBIBOJ, UTO
MEXIyHapOoJHas MpaBoOBasi MOMOIIb IO YrOJIOBHBIM JEJaM CErOfHS SIBISIETCS CaMOCTOSITEIbHBIM
IIPaBOBBIM HMHCTUTYTOM YTOJIOBHO-TIpOLIECCYalIbHOrO mpaBa. OH XapakTepU3yeTcs BHYTPEHHEU
CHUCTEMHOCTBIO,  TOJIHOTOW  PETYJIMPOBaHUS, JIOTUKO-CTPYKTYPHBIM  €JUHCTBOM,  IPaBOBOM
LEJIOCTHOCTBIO, @ TaKKe  YCTOMYMBOM  3aKpEIUIEHHOCTBIO B YIOJIOBHO-TIPOLIECCYaTbHOM
3aKOHO/IaTEJIbCTRE.
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JlonmycTHMOCTh KBAJIM(PUKAIMH HCCIELYeMOro HHCTUTYTA KAK MEKOTPAaCJIeBOIo

[IpoBeneHHBI aHaU3, a TaKXKE COACP)KAHME 3AaKOHOAATENBHBIX AaKTOB IIOKA3bIBAIOT, YTO
MEXIYHApOJHYIO IPABOBYIO IOMOIIbL I10 YrOJOBHBIM JIelaM Ie1ecooOpa3HO paccMaTpuBaTh B
Ka4yeCTBE OJHOIO0 M3 MHCTUTYTOB YIOJIOBHO-TIPOLECCYaJIbHOIO IIpaBa, BMECTE C TEM HMMEETCS HHas
TOYKa 3pEHMs, COIJIACHO KOTOPOM €€ TOHMMAKT Kak MexoTpaciaeBol wuHcturyt [18]. Tak,
H.W. MapslieBa BblAeNsIIa CIOKHOE MPAaBOBOE 0Opa30BaHUE, B COCTAB KOTOPOTO BOILTH HOPMBI O
MEXIYHApPOJHOW MPAaBOBOM MOMOIIM IO TPAXKIAAHCKHUM M YrOJOBHBIM jenaMm [19]. ApryMeHT o
MEKOTPaCcIEBOM XapaKTePe MOXKET BOSHUKHYTB B CBSI3U C TE€M, UTO JIAHHBIA MHCTUTYT BKIJIIOYAET B ceOs
HOPMBI MEXIYHApOJHBIX JOTOBOPOB, PETYIMPYIOIIUX TOPSJIOK YrOJOBHOIO IMpPECIIECAOBAHUS
(BO3HHMKAET CBA3b C YrOJIOBHBIM IIPABOM), & TAKXKE IPEAIOIaracT B3auMOICHCTBIE AUIIOMATHYECKUX
WJIH aJIMAHUCTPATUBHBIX OPIaHOB.

[IpeacraBnsercs, 4TO B JAHHOM CiIydae IpaBUJIbHEE TIOBOPUTH O CMEIIAHHOM IIPABOBOM
MHCTUTYTE (HO BCE K€ YroJioBHO-TporeccyanbHoM mpase). C.C. AnekceeB oTMeuall, YTO «Ha CThIKaX
OT/IENIBHBIX TIPaBOBBIX Cdep, B TOYKAX HX CONPUKOCHOBEHHS, B HMHCTUTYT WHOTJA HPOHUKAIOT
3JIEMEHTHI, MIPUCYILME IPYrOM OTPACiIn», BO3HUKAET «OTPACIE€BOM MHCTUTYT, B KOTOPBIA IMPOHMKIIY,
MIPOCOYMITUCH (OKA3aJIUCh ,,CMEIIAHHBIMU ‘) 3JIEMEHTHI IPYyrux otpaciei» [3]. O BHYTpHOTpacieBoit
MIPUHAUICKHOCTH TAaKUX <«3auMCTBOBaHHBIX» HopM mucan u S.I'. Iloramenko [20]. Opnako B
JIUTEpaType BbICKA3bIBAJIach U MO3ULIMSA, YTO HOPMa OJJHOM OTpaciu IpaBa HE MOXKET ObITh BKIIIOUYEHA B
JPYTyI0 B Ka4eCTBE 4acTH MpaBoBoro uHcrtutyra [21]. [Ipencrasisercs, yTo MHTErpauus OTAEIbHBIX
OJMM3KUX HOPM YTOJIOBHOTO TIpaBa B IPOLIECCYaTbHYIO MAaTEpPHIO BPSA JIM TIO3BOJISIET TOBOPUTH O
CIIO)KHOCTH BCErO0 MHCTUTYTa MEXIYHAapOJHOM NpaBOBOWM IOMOILIM IO YrOJOBHBIM JI€laM Ha
HallMOHAJIILHOM YPOBHE.

B3aumogelicTBiie HOpM B JaHHOM Cilydae He siBisieTcs pemaromuM. KiroueBbiM (hakTopom
SABJIACTCS TO OOCTOSITENBCTBO, YTO IMPOLEAYpa MEKIYHAPOTHON MPAaBOBOW IOMOIIM NPUMEHSETCS B
YCIOBHUSAX YrOJOBHOrO mpouecca. Ecimu paccmarpuBarh ¢ NO3UTHBUCTCKOW TOYKM 3pEHHUSA, TO,
Hanpumep, Konseniust OOH npoTuB TpaHCHaLMOHAIBHOM opraHu3oBaHHOM npectynHoctd 2000 roxa
TpeOyeT YCTaHOBJIEHHsI YTOJIOBHOW OTBETCTBEHHOCTH 3a PsJi MPECTYMHBIX JESHUM, OJHAKO MPaBOBast
MIOMOIIb B JIaHHOM KOHTEKCTE OCYILLIECTBIISIETCSI B paMKaX yroJOBHO-NPOLECCYaIbHBIX OTHOLICHUI.
I[poreccyanpHble  TOKYMEHTBI (3aIpoChl, MPOTOKOJBI W T.I.) COCTAaBISIFOTCS M HAIPaBIISIOTCA
clieoBaTeNsiMi, MPOKypopaMH M CylaMH, a HE aJMUHUCTPATUBHBIMM WM AUIUIOMAaTHYECKUMHU
opranamu. [Toiyuaercs, yTo MpUBIEUEHHE JPYTUX OTpaciiel (aAIMUHUCTPATUBHOTO, YTOJIOBHOTO ITPaBa)
WIK MEXIYHapOAHOTO TIpaBa HOCUT BCIIOMOTAaTENbHBIA XapakTep, MOCKOJbKY TaKHE€ HOPMBI HE
PETYIUPYIOT OCHOBHBIE IIPABOOTHOLLICHHSI.

HopMel 0 MexayHapoIHOW INpPaBOBOM IOMOIIM HOCST IPEMMYIIECTBEHHO IPOLECCYaIbHBIN
XapakTep, IOCKOJIBKY PEryJaupyroT IpoleccyanbHble IeHCTBUS (HAmpaBlIeHUWE, pa3pelleHne Hu
UCIIOJIHEHHE 3alIPOCOB, MOyYEHUE JJ0Ka3aTeIbCTB, IPOM3BOJICTBO CIIEACTBEHHBIX JICHCTBUI U T.11.), UTO
cOJIMKaeT JaHHBIM MHCTUTYT C YTOJOBHO-IIPOLIECCYaIbHBIM MpaBoM. VMckitoueHneM 31ech SBISIOTCS
CKOpee HOPMbl MaTepUalIbHOTO IpaBa, ONpPENeNIoIIe, HaIpuMep, OT/ENIbHbIE OCHOBAHUSI OTKa3a B
BbIJIau€ JIMIIa HTHOCTpaHHOMY rocynapcTBy (cT. 484 YIIK Pb).

JleiicTBUTENEHO, HOPMBI MEXIYHAPOIHOTO MyOJMYHOTO MpaBa UMEIOT XapaKTep MaTepUaTbHON
YTOJIOBHO-TIPaBOBOM HOPMBI, HO HE SBIBIIOTCS OCHOBOIOJIATAIOIIMMHU JJIsl  PacCMaTpUBAacMOro
uHCTUTYTa. HOpMBI MEXIyHapOJHOro MyOJMYHOrO IpaBa 3aKJIa/bIBAlOT OCHOBY COTPYIHHYECTBA
rocyJlapCTB MPOTHB IMPECTYITHOCTH, OJHAKO JAHHOE OOCTOSATEIbCTBO HE SIBISETCS OCHOBAHUEM IS
YTIBEP)KACHUS O TOM, YTO TaKUM 00pa3oM B CHCTEME HAlMOHAIBHOTO IpaBa CO3/1a€TCsl MEKOTPACIIEBOM
MHCTUTYT, 32 UCKJIFOYEHUEM CITy4acB HEMOCPEICTBEHHOIO NMPUMEHEHUS MEKAYHAPOAHBIX J0TOBOPOB.
Hcxons u3 TOro, 4ro «HOpPMBI MpaBa, CojepKalluecs B paTU(UIMPOBAHHBIX MEXTyHApPOIHBIX
JIOrOBOpax, SIBJSIFOTCSL CIIOXKHOW wYacThio JeiicTBytomieil Ha Ttepputopun Pecnyomuku benapych
MPaBOBOM CHUCTEMBD» [22], BO3HMKAET 3aKOHOMEPHBIN BOIPOC: K Kakoil oTpaciu OyayT NpUMEHSATbCS
COOTBETCTBYIOIIME HOPMBI MEXKIyHapoHOTO noroBopa? I[lpuHuMas Bo BHMMaHWE 4acTh 5 CTaThu |
VIIK Pb, nonaraem, 4to A€WCTBUTENHHO K YTOJIOBHOMY MPOILIECCY.
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JonmycTuMocTh KBAJTH(MUKAIMM PACCMATPUBAEMOH COBOKYIIHOCTM HOPM B KauyecTBe
MOI0TPACIH YTOJI0BHO-NPOLECCYATIHLHOIO MPaBa

B crpykTypax oTpaciieBoro mpaBa MOTYT ycMaTpuBaTbesi MojoTpaciu. llpumeneHue Takoro
CTPYKTYPHPOBAHHUS B OTHOIICHUH YTOJIOBHO-IIPOLIECCYAILHOTO MpaBa BECbMa 3aTPYAHUTEIBHO (HApS Ty
C O9TUM, OTJENIbHBIC HCCIIEAOBATENIM TOJararoT 3T0 BO3MOXKHBIM [23]). [Ipm sTOoM, Hampumep,
I[1.C.AOnynoeB B CBOEH jauccepTaldii HE OOOCHOBBIBACT TMPEUIOKECHUS O  BBIACICHHU
«MEXKIYHApOTHOTO COTPYAHUYECTBA B OOJIACTH YTOJIOBHOTO CYAONPOU3BOJCTBA» B KauecTBe
MOJIOTPACIN YTOJIOBHO-POLIECCYaTIbHOrO mpasa. [24].

[Tomorpacie TMOHHMMaeTcs Kak OObeIMHEHHE WHCTHTYTOB, OOJafaioliee BBICOKOW CTEIEHBIO
crienuanu3auuy, auddepeHranuy M MHTErpalud IMPAaBOBBIX OOIIHOCTEH, BKIIOYAEMBIX B €ro
conepxanue [3]. OTo 000cOOIEHHAs COBOKYITHOCTH MPABOBBIX HOPM, PEryIHPYIOIIAs OXHOPOIHYIO
rpynmny OOIIECTBEHHBIX OTHOIIGHW B mpenenax —ompeneneHHor — otpacau. [lomorpacib
XapaKTepU3yeTcsl HAIMYUEM COOCTBEHHOTO IMpEAMETa MPAaBOBOIO PEryJMPOBAHUS, MPUHIMIOB, MPU
COOJIIOZIGHUH OTPACIEBOr0 METO/AA PETYJIMPOBAHUSA, YTO OTIIMYAET €€ OT JAPYTUX SJIEMEHTOB OTPACIIH.
Takoli KOMIUIEKC TIPAaBOBBIX HOPM THPENCTABISET COOOM  CaMOCTOSITENIBHOE — CyOBEKTHO-
(GYHKIMOHAIPHOE CHCTEMHOE SIBJICHHE B PaMKaxX BHYTPEHHEH CTPYKTYphl MpaBa, COOTHOCHMOE C
oTpacybio mpasa [25].

B nwurepatype oTMedaeTcs, 4YTO «OCOOCHHOCTHIO TOAOTpAciM TMpaBa SIBISETCS TO, YTO
UCTIONIb3YEMBI €0 METOJ IPAaBOBOTO PETrYJIMPOBAHUS MPHOOPETAET OmMpenenCHHYI0 crenuduky mo
CPaBHEHHUIO C METOJIOM, HCIOJb3YyEeMbIM OCHOBHOH oOTpacibio mpaBay [25]. Takas crermduka
OTCYTCTBYET B OTHOIIEHHH HOPM O MEXITYHAPOIHOM MPAaBOBOW IMOMOIIH 110 YTOJIOBHBIM JieNiaM. 311eCh
MO-TPEKHEMY TIpeolIagaeT WMIEPATUBHBIA METOA, XOTS U C DJIEMEHTAMHU JIUCIIO3UTUBHOCTH
(HarpuMep, BBIOOp 3aIMTHHKA, HEOOXOAWMOCTh COTJIACHSl Ha TEPeAady OCYXIEHHOTO TOCYHApCTBY
IpakJIaHCTBA).

Ctporo roBopsi, CaMOCTOSITEIFHOTO MpeIMeTa MPaBOBOTO PErYJIHPOBaHUs 31ech HeT. HopMbl o
MEXIYHApOJHON TMPaBOBOW MOMOIIM PETYIUPYIOT YrOJIOBHO-MPOIECCYalbHbIE OTHOIICHUS, HO C
WHOCTPAaHHBIM DJJIEMEHTOM (HampuMep, OTHOIICHHMs, CBS3aHHbIE C TPU3HAHHEM M WCIOJHEHHUEM
MIPUTOBOPAa MHOCTPAHHOTO rocyaapcTsa). [1yOnudHbIe OTHOIIEHUS 3/1eCh BO3HUKAIOT TAKXKE B CBSI3U C
MIPOM3BOJICTBOM IO YTOJIOBHOMY JIEITY, a TAK)KE YACTHYHO C UCTIOTHEHHEM ITPUTOBOPA.

OTCyTCTBYIOT OCHOBaHHUSI ISl TPU3HAHKSI aBTOHOMHOCTH (DYHKITHOHHPOBAHHS KOMILIIEKCa HOPM O
MEK/TYHAPOTHOM MTPAaBOBOM MTOMOIIIX IO YTOJIOBHBIM JI€JIaM, YTO TAK)Ke MPEMATCTBYET BBIICIICHUIO €ro
B OTICTBbHYIO MOAOTpacib. Peamuzamms 3TUX HOPM BO3MOXKHA TOJIKO BO B3aUMOCBSI3U C JIPYTUMH
TIOJIOKEHUSIMH YTOJIOBHO-TIPOIIECCYATTHHOTO TIPaBa, W MPEXkK/IE BCEro, OTHOCAIIMMUCS K OOIIeH YacTH.
31mech TakKe JIEMCTBYIOT OT/AENbHBIE OOIINE TMOJOXKEHUS MPEIBAPUTEIHHOTO pPACCIEIOBAHUS U
cyneOHoro pazbuparennctBa. [lpu 3ToM cremyer oTMeTuTh, 4to aaxe npu orcyrcrBuu B YIIK Pb
HOPM,  OMOCPEIYIOUIMX  OKCIEPUMEHTANbHBIA  WHCTUTYT,  IPAaBOOXPAHUTEIbHBIE  OpPTaHBI
PYKOBOJICTBOBAIMCh HOPMaMH YTOJOBHO-TIPOLIECCYATLHOTO TIpaBa, HAlpUMep, TPH COCTaBICHUHU
MPOIIECCYANIbHBIX JIOKYMEHTOB B cdepe BbIa4M WM TPHU3HAHUS TPUTOBOPOB HHOCTPAHHBIX
rocymapctB. B To ke BpeMsi HHCTHTYT MEKIYHApOTHOW MPABOBOI MOMOIIM TEXHUYECKH BCTPOEH B
VIIK, 4YTro CBHUIETENBCTBYET O HEBO3MOXHOCTH CYILECTBOBAaHMS TaKOro HWHCTUTYTa BHE
MIPOLECCYATEHON JIOTUKH.

OTHOCHUTENIPHO TPUHILMIIOB: MpOLECcCyallbHasl JIESTENbHOCT MO OKAa3aHUI0 MEKIYHApOTHOM
MPABOBOM MTOMOIIM KOHCTPYHPYETCS 1O MPUHIIMIIAM YTOJIOBHOTO CYAOTPOU3BOCTBA, OIHAKO 3J1ECh
CBOE BIJIMSTHHE OKA3bIBAIOT TaKXKe CHEHHATbHBIE MPUHIMUIBI (HApuMep, 000K IHAs KPUMHUHATU3AIINS,
crieranm3anysi). Hapsay ¢ 9TuM, crienuanbHbIe TPUHIUIBI HE O00JaJar0T HOBH3HOW B CHITy WX
MIPOM3BOHOTO XapaKTepa OT MPUHIUIIOB MEKIYHAPOTHOTO MyOIMIHOTO TIpaBa.

Pesromupyst n3noskeHHOE, MEXKIYHAPOIHAS TIPABOBAst TOMOIIb TIO YTOJIOBHBIM JIeJIaM He 00J1a1aeT
HU CaMOCTOSITEIIbHBIM TMPEAMETOM, HU METOJOM TMPABOBOTO PEryJHUpOBAaHUS, HU TPHUHIUIIAMH,
HEOOXOIMMBIMH TS €€ TPU3HAHUS B KQUeCTBE TTOI0TPACITH TPaBa.
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CTpyKTypa HHCTUTYTA MEKIYHAPOIHOI NMPAaBOBO MOMOIIM I10 YT0JOBHBIM Je/IaM

B cBoe Bpems A.C.HModde mpuiien K BEIBOLY, YTO «MHCTUTYT HE TOJBKO HE SBISETCS MOCIECIHUM
MOJpa3eioM OTpaciid IpaBa IOCJIE HOPMBL..., HO M HE BCerJa IEpBbIM CIEAYIOUIMM 3a He
MOJPA3/EIoM, MOCKOJIbKY BHYTPU MHCTUTYTa MHOTJA BCTPEYAIOTCS CAMOCTOSITENIbHBIE OpraHUYECKHe
oOpazoBanusy. OH MpemIokKUI Ha3biBaTh UX cyomHcturyramu [21]. Tlomydaercs, 94To CyOMHCTHTYT -
9T0 OoJIee y3Kas CTPYKTYpHas 4acTh MHCTHTYTA MpaBa, OObEIUHAIONIAS B paMKaX JTAHHOTO MHCTUTYTa
OIPEIETICHHYI0O COBOKYITHOCTh OIHOPOJHBIX HOPM, PErYIUPYIONIMX YacTHBIA AacleKkT, 4YacTh
npaBooTHomeHnil. Ecim npoanamusupoBars unen C.C. AnekceeBa o cyOuHCTUTyTax mpasa [3], To
MOYKHO BBIICIUTH CJEAYIOLINE MpU3HAKU: 1) OOIIHOCTh PEryIMPYeMbIX OTHOIICHUH - CyOMHCTHTYT
OXBATbhIBAET OJHOTUIIHBIE, OJHOPOAHBIE MpOLECCyaIbHbIE AECHCTBUS WM OTHOLIEHUS, HO YK€ BCErO
WHCTUTYTa; 2) BHYTPEHHSA LIEJIOCTHOCTh - HOPMBI CYOMHCTHTYTa TECHO CBSI3aHBI MEXIY COOOW H
00pa3yloT LEIOCTHBIA OJIOK MPABOBOTO PETYJIMPOBAHUS; 3) OTIAMYME OT APYIUX yacTeld MHCTHTYTA -
KaX/IpIid CYOMHCTUTYT UMEET CBOIO CIIEHU(UKY U MPEIMET PETYITUPOBAHUS, OTIIMYAIOIIUECS OT IPYTUX
CYOMHCTHTYTOB; 4) MpoleccyaibHasi CaMOCTOSATEIBHOCTD - CYOMHCTUTYT MOYKET UMETh CBOM OCOOEH-
HOCTH TIPOLIECCYaJIbHOTO TMOpPsIKa. B KOHTEKCTE MHCTUTYTAa MEXIYHAPOAHOM MPaBOBOW MOMOIIM 10
YTOJIOBHBIM JI€IaM BBIJIEJIEHUE CYOMHCTUTYTOB CIIOCOOCTBYET JEKOMIIO3UIMU CIIOKHOIO KOMILUIEKCA
HOPM Ha yIpaBiseMble U MOHATHBIE OJIOKH, YTO obecrieurBaeT 3()h(HEeKTUBHOCTH MPAaBOIPUMEHEHUS U
HayuHoro aHaimm3a. Kak ormewaer C.I1. YceHKo, «<HOpMaTHBHBINA MaTepuall HHCTUTYTa (OPMHUPYETCS
paHbIlle CyOMHCTHTYTa, a TOCIEIHHMH JUIIb 00ocoOnseTcs Ha (POHE BCEr0 WHCTUTYTA, SIBISSCH
CIIEZICTBUEM €ro CTPYKTYpPHOrO YycioxkHeHus» [26]. [lpu sToM sSKCIiepUMEHTATbHBIA WHCTUTYT
IpeTepren UHTepeCcHyIo TpaHchopmairio. Bo3HUKHYB KaKk KOMIUIEKC HOPM O Bblaue OOBUHSIEMBIX H
OCYX/IEHHBIX Ha HaJHAIlMOHAJIbHOM YPOBHE, OH KaK TAKOBOW CTaJl «IIPOCAUYMBATHCS» U MPOLIECCYAIbHO
JIETAIM3UPOBATHCS B HAIIMOHAIBHOM IpaBe. Pa3BUBasich B X0JIe COTPYAHUYECTBA TOCYIapCTB B OOpHOE
C IIPECTYIHOCTBIO, OHO CTaJI0 TPAHC(OPMHUPOBATHCA B MHCTUTYT MEXKIYHAPOIHON MPaBOBOM IOMOIIN
TI0 YTOJIOBHBIM JI€TIaM C MOCIEIYIOUIMM CTPYKTYPHBIM 0003Ha4eHUEM B HEM CIICIMATbHBIX YacTei [27].
Wnen Takoli OOLIHOCTH (COBMECTHOTO PpEryJUpOBAaHUS BCEX BHJOB MEXAYHAPOAHOM IpaBOBOM
MIOMOIIIM IO YTOJOBHBIM JieslaM) ObLIM BBICKAa3aHbl HA MEXIYHAPOJHOM YpPOBHE, MOCIE Yero Hallliu
OTpakKEHUE B 3aKOHOJATENILCTBE OTJENbHBIX rocynapceTs. Tak, B 1988 rogy B pamkax Cosera EBponbl
ObLJIO PEKOMEHJO0BAHO pa3paboTaTh MPOEKT BCEOOBEMITIOUIEH KOHBEHIMHM O COTPYIHHYECTBE IO
YTOJIOBHBIM Jie1aM (TIpoeKT ObLT pa3padboTan B 1996 romy) [5].

Eciu  yrojoBHO-npoliecCyaslbHbIM  MHCTUTYT TpeOyeT 0co0oro pexuma peryaupoBaHus,
OTpPaXKAIOLIETO CIEUU(PUKY €ro MpeaMeTa, Wil HEOOXOAUMOCTH CO3/IaHUs MPOLEAYpPhl C HEKOTOPBIMU
U3BATHAMH, 3TO TpeOoBaHHE OOBIYHO YAOBIETBOPSIETCA MYTEM CO3/1aHMS OIHOTO MM HECKOJIbKHX
CIeUUadbHbIX MpaBwil. Takue TmpaBWia BIOCIEACTBUM COCTABISIIOT HOPMAaTUBHYIO OCHOBY
COOTBETCTBYIOLLETO OAUHCTUTYTA.

Hcxons u3 BBILIEU3IIOKEHHBIX TEOPETUUECKMX OCOOEHHOCTEN M MO3UTUBUCTCKOTO 3aKpEIyICHUs
HOpM uccnenyemoro uHcTUTyTa B YIIK PB, MOXHO BBIIENHTH creayonpe CyOMHCTUTYTHI MEXKIY-
HapOJHOM MPaBOBOM MOMOIIM MO YTrOJOBHBIM J€JlaM: Bblaya JIMLA JJIsl YTOJIOBHOTO IPECIEI0BaHUS
WM OTOBIBaHMS HAKa3aHMsI; OCYILECTBICHUE (TIepeiaya) yrojOBHOTO MpeceIOBaHUs JIMLA; Iepeaaya
OCYX/IEHHOTO JUIsi OTObIBaHUSI HaKa3zaHHs B TOCYIApCTBE I'PaKIAHCTBA; MCIIOJHEHUE PELIeHUs cyna
MHOCTPAHHOTI'O TOCY/IapCTBa 10 YrOJIOBHOMY JEINy; IpaBoBasi MOMOILb MO YTOJOBHOMY Jey (B Y3KOM
CMBICIIE), MMEHyeMas TaKkKe «Malloi» WM «WHOW» TipaBoBoi momomsio [11]. Tlocmemamii
CYOMHCTHTYT BKJIIOYa€T HOPMBI O TMPOBEJCHUHM PA3UYHBIX MPOLECCYyalbHBIX JEHUCTBUIA,
00BbEIMHEHHBIX €TUHBIM MOPSIIKOM pa3pellieHNs COOTBETCTBYIOIETO 3arpoca (epeaaya BelleH, BEI30B
U Tepefava JMIl JJIs [IPOM3BOACTBA INPOLECCYalIbHbIX JEHCTBUM, TpaH3WTHAs INEPEBO3KA, U3BATHE
MMYIIECTBA, MPOU3BOICTBO OT/ENBHBIX CIEICTBEHHBIX JAEHCTBUI U T. 1.). Bo3mMoxkHo, B Oymayriem
OT/IEJIbHBIE MAacCHBbl HOPM TaKOro CYOMHCTHTYyTa CMOIYT 00pa3oBaTh CaMOCTOSITENIbHbIC
CYOMHCTHTYTBI, MOCKOJIBKY, KakK ObUIO TOKAa3aHO BBIINIE, MEXIAyHApOJHAs IMPaBOBas IMOMOUIb IO
YTOJIOBHBIM JIEJIaM BBIpOCTIa U3 HOPM O BbIj1aue, MOTJIOTUB HX.

WHTepec NpeacTaBisgeT MHEHUE aBCTPUMCKUX U HEMELIKUX YYEHBIX, KOTOpPBIE BBIACISIIOT 4 4acTu

WHCTUTYTa MEXTYHAPOIHON MPABOBOM MOMOIIHM, OOBEANHSS TIepeaady OCYKIEHHOTO JJIsi OTOBIBAHUS
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HAaKa3aHUs B TOCYJApCTBE IPAKAAHCTBA C UCIIOJIHEHUEM PEIIEHUS Cy[a MHOCTPAHHOTO ITOCYAAapCTBa 10
YIOJIOBHOMY JieNly (IpUHSATHE/Tiepejadya WCIOJHEHUS] TPHUIOBOPA), XOTS pasTpaHHYCHUE OSTHX
CYOMHCTUTYTOB paHee ObLJI0 HaMH OOOCHOBAaHO. MOXKET BO3HUKHYTH INPEJICTaBICHUE O TOM, YTO B
paMKax HHCTUTYTa MEXIYHApOAHOM IIpaBOBOM IOMOIIM I10 YrOJOBHBIM JiellaM OOBEIUHEHBI
COBEpIICHHO CaMOCTOSITEIbHbIE HHCTUTYTHI BbIa4d OOBUHSIEMBIX M OCYKICHHBIX, YTOJOBHOT'O
npecie/oBaHusl U T. JA., HO 3TO BCE K€ CYOHMHCTUTYTBI, MOCKOJIBKY HMHCTUTYT MEXIyHapOIHOU
MIPaBOBOIl TIOMOIIM MMEET OOIIHe Uil BceX CYOMHCTUTYTOB HOPMBI, OOIIME MOJIOKEHUsI (OCHOBAHUS
OKa3aHWs, OOLIME YCIOBHA OKa3aHUs M OOLIMEe OCHOBAaHMS OTKa3a B OKa3aHUM, HPUHIIUIIGI,
KOMIIETEHTHBIE OpraHbl U T. J.), @ TAKKE «BCE OCTAJIBHOE, YTO HE CBOJMUTCS K OIHUM JIHIIb OOLIUM
HOpPMaM»: HOPMBbI, KOTOpbIe B JAJIbHEHIIEM OT/IENbHbIE KOMIUIEKCHI HOPM TaKOro CyOMHCTHTYTa
CMOT'YT 00pa30BaTh CAMOCTOSITEIbHbBIE CYOUHCTUTYTHI.

3axnouenue

Ha ocHOBaHMM DPOBEJEHHOIO TEOPETHMUYECKOTO aHalIM3a, a TaKKE C Y4YETOM IOJIOKEHWUH
MEXKIYHAPOJHOIO ¥ HALMOHAIBHOI'O 3aKOHOJATENIBCTBA U IIPAKTUKK UX IIPUMEHEHUS NPEICTaBIIACTCS
BO3MOYKHBIM C(HOpMYIIMPOBAThH ClIEIYIOIINE OOIIUE BBIBOIbI:

1. MexnyHapoiHasi mpaBoBasi MOMOIIb IO YrOJOBHBIM JejdaM 00JafaeT BCEMHU MpU3HAKAMU
CaMOCTOSATEJIHOTO NIPABOBOIO MHCTUTYTA: OHA 3aHMMAET OIPENEICHHOE MECTO B CHUCTEME OTpaciH,
pErylupyeT  OIHOPOIHBIE  OOIIECTBEHHBIC  OTHOIICHUS, TPEICTABIsSET COOOM  BHYTpEHHE
HENPOTUBOPEYHMBYIO COBOKYITHOCTh HOPM U HAaIIpPaBJI€HA HA JOCTKEHUE KOHKPETHOH MPOLECCYaIbHON
LEIIH.

2. YKa3aHHBII HHCTUTYT UMEET IPOLECCYANIbHYIO IPUPOLY, IOCKOIBbKY PErNIAMEHTHPYET MOPSAA0K
1 (pOpMBI OCYIIIECTBIICHHUS YTOJIOBHOTO CYIOIIPOM3BO/ICTBA 3a TpeieslaMy HAIMOHATBHOM FOPUCTUKIINH.
OH BbICTYNaeT BA)KHEHIIIMM MEXaHU3MOM OOECHEUYEHUs] MEXTOCYAapCTBEHHOI'O B3aMMOJCHCTBHUS B
YCIIOBUSIX II00AIM3aIMK [IPECTYIHOCTU U CTAHOBJICHUS TpaHCTpaHUYHOro npasocyaus. [Ipu sTom ero
IIPUMEHEHUE HE BBIXOJWT 3a PaMKHM YTOJIOBHOIO CyIONPOM3BOJCTBA M, CIIEIOBATEIBLHO, OTHOCUTCS K
cepe yroaoBHO-IIPOLIECCYaTBHOTO MIPaBa.

3. 3aMMCTBOBaHHE 3JIEMEHTOB U3 APYTUX OTpaciieil (Harmpumep, MEXIyHapOIHOro IyOInYHOro,
YIOJIOBHOTO WJIM aJMUHUCTPATUBHOIO IIpaBa) HE MEHSET OCHOBHOM MpPOIECCYaIIbHOW CYIIHOCTH
JTAHHOT'O MHCTUTYTA. B 3TOM CBA3M €ro Helb3si KBUTM(HULIUPOBATH KaK MEKOTPACIEBOM.

4. B paMKax MHCTUTYTa MEXIyHapOIHON MIPAaBOBOM MOMOIIM TI0 YTOJIOBHBIM JI€JIaM BBIIEISIOTCS
OT/IeJIbHbIE TIOJAMHCTUTYThI, COOTBETCTBYIOIME BHJIAM TAaKOW MOMOILM (HAmpUMep, SKCTPaJHLus,
repesiaya yrojoBHOTO IpeciieIOBaHuUs, UCIIOTHEHHE IPUTOBOPOB MHOCTPAHHBIX CYAOB U T.A.). Takas
CTPYKTypH3alLlisl — IienecooOpa3Ha sl  IMOCTPOEHHMsS  BHYTPEHHEH CHCTEMHOW  OpraHuzaiuu
COOTBETCTBYIOILLEH MapaJurMbl MEXIYHApPOAHOTO COTPYAHUYECTBA TOCYAApPCTB B c(epe YrojJoBHOIO
IIPaBOCYUS
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CJIIYKEBHAS D TUKA KAK AHTUKOPPYIIIMOHHBIN MEXAHU3M:
TEOPETHUKO-ITPABOBOM KAPKAC

Annomayus

B crarbe uccnemyercsi aHTUKOPPYIIMOHHAS (PYHKIMOHATIBHOCTh 3THKH B TEOPETUKO-IIPAaBOBOM
M3MEpPEeHUH. TEeopeTHYecKOoW OCHOBOM CIy)KaT T0OpOAETeNbHAs W JEOHTOJOTHYECKAs TPaIUIuN
(Apucrorens, Kant), cekynspHo-parmoHanucTckas TuHus (JIeccuHr), a Takke BOCTOUHBIE KOHIETIIIUN
stk yrpasieHus (Kondymwmii, ans-®apadu u 1p.). B uccnenoBanuu o6ocHoBaHo, 4To (hrnocodcekue
KaTeropuu JI00pOAeTeNH, J0Jra, OTBETCTBEHHOCTH U IPEIENIOB BIACTH (OPMHUPYIOT HOpMAaTHUBHBIE
OCHOBAHUSI HEMOJIKYITHOCTH, KOTOPBIE B TIPABOBOM I10JI€ BEIPAYKAFOTCSI B YHUBEPCATU3YEMOCTH TIPABHLI,
MyOJMYHOCTH OOOCHOBAaHHOCTH pPELICHUM M peXHMMax HeIOomyIleHus KOoH(IMKTa HHTepecoB. B
KaueCcTBE METOJIOJIOTUYECKON OCHOBBI MCIIOIB3YETCSl MEKANCIUIUTHHAPHBIA CHHTE3 KaKk HOPMAaTHBHO-
KOHIIETITYaJIbHasl PEKOHCTPYKIMS OCHOBHBIX apryMEHTOB W CPaBHHUTEIBHO-TIPABOBOM — aHAJIM3
MEKTYHAPOJHO-TIPABOBBIX CTAaHIAPTOB IIEJIOCTHOCTH M HAIMOHAIBHOTO peryiampoBaHus. Ha atoii
OCHOBE (hOpPMYJIMPYETCsl LIEToYKa IIEHHOCTU 3THUKH, OT MJeana K HOPME U NPAaBOBOMY PEXHUMY Kak
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