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Abstract

The article presents a comparative analysis of the legal status and competence of the Constitutional
Courts of the Republic of Kazakhstan and the Republic of Uzbekistan in the context of modern
constitutional and legal reforms. The results presented in the work are based on a comprehensive study
of regulatory legal acts, doctrinal sources and practices of the constitutional control bodies of both
countries. The author reveals significant institutional differences between two models: Kazakhstan,
focused on the development of judicial constitutionalism, strengthening the human rights function and
expanding citizens' access through the mechanism of an individual constitutional complaint, and Uzbek,
which retains elements of the classical judicial vertical with indirect, limited citizens' access to
constitutional control procedures.

Particular attention is paid to the analysis of the influence of political and legal factors on the
processes of the formation of the judiciary and the institutional independence of constitutional control
bodies. It is shown that in Kazakhstan, despite significant achievements in the development of
mechanisms for the protection of constitutional rights, the problems of the execution of decisions of the
Constitutional Court, the integration of its legal positions into judicial practice and the risks of selective
constitutional activism remain. Uzbekistan has identified challenges such as the absence of a direct
constitutional complaint, the dependence of the appeal mechanism on the discretion of the courts and
the limited competence of the Constitutional Court in protecting the rights of specific citizens.

Comparative analysis demonstrates that the further development of the constitutional justice
systems of Kazakhstan and Uzbekistan requires strengthening guarantees of judicial independence,
improving appeal procedures, expanding the human rights function of constitutional control and
improving the level of constitutional culture. The findings can serve as a basis for improving the
mechanisms for ensuring the rule of the Constitution and protecting human rights in Central Asian
countries.

Key words: constitution, human rights, constitutional justice, constitutional control, constitutional
court, constitutional reform, constitutional complaint.
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O3bEKCTAH MEH KABAKCTAHHBIH KOHCTUTYHUAJIBIK COTTAPBI:
MOPTEBECI MEH OKUIETTIT'THIH, CAJIBICTBIPMAJIBI TAJIIAYbI

Anoamna

byn makama Kasakcran PecnyOmmkacer meH O30ekcran PecriyOnmkachlHbIH KOHCTUTYITUSUITBIK
COTTapBIHBIH KYKBIKTHIK MOpTeOeCi MEH OKUICTTITIH Ka3ipri KOHCTUTYIHUSUIBIK-KYKBIKTHIK pedopmaap
KOHTEKCTIHJIE CalbICThIpMalIbl TaJllayFa apHAJFaH. 3epTTey HOTMIKENepl €Kl eNIH KOHCTUTYLHSIIBIK
0aKpUIay OpraHJapbIHbIH HOPMATUBTIK-KYKBIKTHIK 0a3aChblH, JOKTPUHAJIBIK JIEPEKKO3IEPIH )KIHE KYKBIK
KOJIZIaHy TXKIpUOECIH KEeIIeHAl 3epTTeyre HEeri3JeNin OThIp. ABTOpP €Ki MOJAEIbIIH MAaHBI3/IbI
MHCTHTYIHOHAIBIK AbIPMAIIBUTBIKTAPBIH alKbIHAAM b Ka3akcTanmaarbl MOIENb — COT KOHCTHUTY-
LUOHAIN3MIH JIaMbITyFa, KYKbIK KOpFay (YHKUMSCHIH KYIIEHTyre >KoHEe as3aMaTTapra JKeke
KOHCTUTYIMSUTBIK [IAFBIM MEXaHU3MIi apKbLIbl KOJDKETIMIUTIKTI KeHEHUTYyre OarbITTalFan; ajl ©30eKcTaH
MOJZIENIH/IE — KIJIACCUKAIBIK COTTBIK BEPTUKAIb 3JEMEHTTEpl CaKTaJbIl, a3aMaTTapiblH KOHCTHUTY-
USUIBIK OaKbUIay pacimMIiepiHe TiKeNlel KaTbicy MYMKIHIIT IIEKTEYITi.

Makanana cyIbsulbIK KOPIYC KAaJIBIITACTBIPY YAEPICTEPIHE KOHE KOHCTUTYLMSUIBIK OakpLiay
OpraHAapbIHBIH WHCTHTYIHOHAIIBIK TOYEJCI3MIriHe CasiCH-KYKBIKTHIK (DaKTOpIapblH  BIKIAJIBIHA
epeKile Ha3ap ayaapbuiaasl. Kazakcran a KOHCTUTYLMSIIBIK KYKBIKTap/Ibl KOPFay TETIKTEPIH KETUIIIpY
OOIiBIHINIA eNeyITi HOTIKeepre KapaMacTtad, KOHCTUTYIMSAIIBIK COT MICIIIMIEPiHIH OPBIHAATYbI, OHBIH
KYKBIKTBIK YCTAHBIMJAPBIHBIH COT TOHKIPUOECIHE MHTErpalUsChl JKOHE CENEKTHBTI KOHCTUTYLUSIIBIK
OCJICIHALTIK  TOyEKeJIepi CHAKTHI MoceieepaiH 0ap eKeHAIrl KepceTireH. O30eKcTaHna TiKeleh
KOHCTUTYLIMSUIBIK IIaFbIM MHCTUTYTBIHBIH OOJMAaybl, KYTIHY MEXaHM3MIHIH COTTapiblH Kajlaybl MEH
OarajayblHa TOYyeNaUIrT >oHe KOHCTUTYLHSIBIK COTTBIH JKEKe a3aMaTTapiblH KYKbIKTapbIH
KOpFay/arbl KY3bIPETiHIH IEKTEYIIJIIr HEeTi3I1 ChIH-KaTepliep peTiH/le aHbIKTaFaH.

CanbicTeipmansl Tanaay Kazakcran MeH ©30ekcTaHarbl KOHCTUTYIMSUTBIK OIUIET JKYHeTepiH ofaH
opi JAMBITY YILIH COT TOYEJNCI3Ir KeNUIIIKTEpIH KYLIEHTy, OTiHIII Oepill >KYT1HY pociMIIEpiH >KeTUIAIpY,
KOHCTUTYIIWSUTBIK,  OaKpUIAYIBIH KYKBIK KOpFay (YHKIMSCHIH KEHEWTY JKOHE KOHCTHTYIHSIIBIK
MOJICHHETTI apTThIpY KaXKeTTIrH KepceTel. AnbiHFaH HoTwkenep Opranblk Asus ennepinne Konerury-
LUSIHBIH YCTEMJIITH 5K9HE aJjaM KYKBIKTapbhIH KAMTaMachl3 €Ty TETIKTEPIH KETULAIPYre Heri3 0oJia anajipl.

Tylin ce31ep: KOHCTUTYIHS, aJaM KYKBIKTapbl, KOHCTUTYIMSIIBIK OIUIET, KOHCTUTYIIUSIIBIK
0akplIay, KOHCTUTYIHUSIIBIK COT, KOHCTUTYIUSUIBIK pedopMa, KOHCTUTYIHUSUIBIK [IaFbIM.
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KOHCTUTYIUUOHHBIE CYbI Y3BEKUCTAHA U KA3BAXCTAHA:
CPABHUTEJIBHBIA AHAJIN3 CTATYCA U KOMIIETEHIIUH

Annomayusi
CraTbss TpEACTABISACT CPABHUTCIBHBIA aHATU3 TPABOBOTO CTaryca MW KOMITCTCHIHH
Koncrurymmonnsix cymoB PecnyOnuku Kazaxcran u PecniyOnmuku  Y30€KUCTaH B KOHTEKCTE
COBPEMEHHBIX KOHCTHUTYIIHOHHO-TIPABOBEIX pedopM. M3moxkeHHbIe B paboTe pe3ybTaThl OCHOBAHBI HA
KOMITJICKCHOM HCCIICZIOBAHUM HOPMATUBHBIX TPABOBBIX aKTOB, JOKTPUHAIBHBIX HWCTOYHUKOB H
MIPAKTUKH OPraHOB KOHCTHUTYIIMOHHOTO KOHTPOJS OOEUX CTpaH. ABTOp BBISBIISCT CYNICCTBEHHBIC
30
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MHCTUTYLIMOHAIBHBIE DA3JIMuMs JBYX MOJIENeH: Ka3axCTaHCKOW, OpHEHTUPOBAaHHOM Ha pa3BUTHE
CyZ1eOHOTO KOHCTHUTYLMOHAJIM3MA, YCWJICHHE TNPAaBO3AIMTHON (YHKIMM M pacIIMpeHue IOCTyIa
rpakIaH TOCPEACTBOM MEXaHM3Ma WHIMBUIYAIBHOW KOHCTHUTYIIMOHHOM XaloOBl, U y30EKCKOH —
COXPaHSIOLIEH AIIEMEHThI KJIACCHUYECKON Cy/IeOHON BEPTUKAIN C OMOCPEAOBAHHBIM, OIPAaHUYCHHBIM
JOCTYIIOM Ipak/iaH K MpoLeypaM KOHCTUTYIIMOHHOTO KOHTPOJISL.

Oco0oe BHMMaHHE YACICHO AHAIU3Y BIHMSHHS TOJMTHKO-TIPABOBBIX (DaKTOPOB Ha MPOLECCHI
(dopMupoBaHHS CyHEHCKOro KOpIyca M HWHCTHTYIHMOHAIBHYIO HE3aBHCHMOCTb OPraHOB KOHCTHTY-
oHHOro KoHTpoist. Ilokazano, uro B KasaxcraHe, HECMOTpsS Ha 3HAUMTENbHBIC JOCTIDKCHHS B pas-
BUTHU MEXaHW3MOB 3allUThl KOHCTUTYLIMOHHBIX NPaB, COXPAHSIIOTCS MPOOIEMbl HCIIOIHEHHUS PEIICHUH
KOHCTUTYIIMOHHOTO Cy/ia, MHTETPallMK €T0 MPAaBOBBIX MMO3UIMI B CyJCOHYIO TIPAKTHKY U PUCKH CEJIeK-
THBHOTO KOHCTHTYIIMOHHOTO aKTHBH3Ma. B VY30ekucraHe BBISABICHBI TaKHe BBI3OBBI, KaK OTCYTCTBHE
NpsIMON  KOHCTUTYITHOHHOHM >KaJloObl, 3aBUCHMOCTh MEXaHW3Ma OOpallleHHsT OT YCMOTPEHHs CY/IOB H
OrpaHUYEHHAs KOMIeTeHIM KOHCTUTYIIMOHHOTO Cy/ia B BOIPOCAX 3alllUTHI IPAB KOHKPETHBIX TPaXK/IaH.

CpaBHHUTENBHBIA aHAIN3 JAEMOHCTPUPYET, YTO JAIbHEUIIee Pa3BUTHE CHCTEM KOHCTUTYLIMOHHOM
foctuimn  Kasaxcrana um Y30ekucrana TpeOyeT yCHJIGHHS TapaHTHH CyneOHOW HE3aBHCHMOCTH,
COBEpILICHCTBOBAHUS ~ TPOLEAYp  OOpalleHusi,  paclMpeHHs  MpPaBO3AIMMTHOW  (YHKIHH
KOHCTHTYIIHOHHOTO KOHTPOJISI M TOBBIILICHUS YPOBHS KOHCTHTYIIMOHHOW KyJbTYphl. I[lomydeHHbIe
BBIBOJIbl MOTYT CIIY’KHTh OCHOBOM JIJIsI COBEPILICHCTBOBAHUSI MEXaHU3MOB OOECIICUCHHUSI BEPXOBEHCTBA
KoHcTHuTyIMu 1 3aIuThI IpaB YenoBeka B cTpaHax LleHTpansHoii Azum.

KiroueBble cjI0Ba: KOHCTUTYLMs, IpaBa 4YE€IOBEKa, KOHCTUTYLIMOHHAs OCTHLIUS, KOHCTHUTY-
IIMOHHBIN KOHTPOJIIb, KOHCTUTYLIMOHHBIN CyJl, KOHCTUTYIIMOHHAS pedopMa, KOHCTUTYLIMOHHAS KajIo0a.

Introduction

The institution of constitutional justice occupies a key place in the architecture of the modern state,
based on the principles of the supremacy of the Constitution, the protection of human rights and the
effective functioning of the system of checks and balances. In the countries of Central Asia, primarily in
Uzbekistan and Kazakhstan, the development of constitutional control bodies has acquired particular
significance against the backdrop of political and legal transformations of the last decade. The
constitutional reforms carried out in Uzbekistan in 2017-2023, as well as the large-scale constitutional
modernization of Kazakhstan in 2022, including the restoration of the Constitutional Court, significantly
changed the institutional logic of the legal system and increased the role of judicial constitutionalism.
Despite the common historical and legal prerequisites, the models of constitutional control in
Uzbekistan and Kazakhstan developed differently. Uzbekistan has retained the Constitutional Court
since independence, gradually expanding its powers and strengthening the human rights component. In
Kazakhstan, the first model of the Constitutional Court (1992-1995) was replaced by the Constitutional
Council, which functioned until 2022 and was deprived of direct jurisdiction over citizens' appeals. Only
after the January events of 2022 and the ensuing referendum did Kazakhstan return to the classic Kelsen
model, restoring the Constitutional Court with expanded competence and mechanisms for individual
appeals. These changes make it possible today to compare two independent institutional structures in the
dynamics of their democratic development. Studies of constitutional control in Uzbekistan in recent
years are concentrated around the evolution of the status of the Constitutional Court, the expansion of its
competence and the introduction of a constitutional complaint [1; 2]; Uzbek doctrine analyzes the legal
foundations of judicial and constitutional control, the distribution of powers between the courts of
general jurisdiction and the Constitutional Court [3]; considering the effectiveness of the Constitutional
Court [4; 5; 6].

In Kazakhstan, the modern body of work is already focusing on a new model of the Constitutional
Court, operating from January 1, 2023. The Constitutional Court is justified as a transitional institution
from a quasi-judicial body (Constitutional Council) to a full-fledged Constitutional Court, when the
novel of direct appeal of citizens is clearly distinguished, the load is analyzed (thousands of appeals per

year) and the risks are indicated: maintaining political dependence on the procedure for appointing
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judges and potential formalization of the institution in the absence of effective implementation of
decisions and parliamentary control [7; 8; 9], the stages of the development of constitutional control in
Kazakhstan are being reconstructed [10].

The purpose of the article: to conduct a comparative legal analysis of the legal status, competence
and effectiveness of the Constitutional Courts of Uzbekistan and Kazakhstan, revealing their
similarities, differences and prospects for further development. The object of the study is the institution
of constitutional justice of the two states; the subject is the norms of constitutional law governing the
organization and activities of the relevant courts, as well as the practice of their functioning. The
research presented contributes to a greater understanding of regional models of constitutional justice and
identification of factors that influence their institutional sustainability and practical effectiveness.

Materials and methods

The research materials are normative legal acts of the Republic of Kazakhstan and the Republic of
Uzbekistan, including the Constitution of the Republic of Kazakhstan of 1995, the Constitution of the
Republic of Uzbekistan of 1992 (as amended by the reforms of 2017-2023), the Constitutional Law of the
Republic of Kazakhstan "On the Constitutional Court of the Republic of Kazakhstan" of 2022, the Law of
the Republic of Uzbekistan "On the Constitutional Court of the Republic of Uzbekistan," the regulations
of the constitutional courts of both countries, as well as official decisions of the Constitutional Court of the
Republic of Kazakhstan and the Constitutional Court of the Republic of Uzbekistan. As an empirical
basis, regulatory decisions of the Constitutional Court of the Republic of Kazakhstan 2023-2024, decisions
of the Constitutional Court of Uzbekistan on constitutional complaints and control over regulations, as
well as data on the number and structure of appeals, were used.

The theoretical basis is scientific research in the field of constitutional control, constitutional justice
and judicial constitutionalism. A set of scientific methods was used in the study. The historical and legal
method was used to analyze the genesis of constitutional control bodies in Uzbekistan and Kazakhstan,
including the stages of development: the period of the initial creation of independent constitutional
courts; the transformation stage in Kazakhstan (1995-2022) through the Constitutional Council; the
stage of modern reform 2022 - 2023. The formal-legal method was used to analyze the content of
constitutional norms, laws on constitutional courts, procedures for considering appeals, the procedure
for forming the composition of judges, as well as the legal force of decisions of constitutional courts.
Comparative legal (comparative) method as the main research method aimed at comparing the status
and organizational structure of the Constitutional Court of Kazakhstan and the Constitutional Court of
Uzbekistan; scope of competence, including access to an individual constitutional complaint;
mechanisms for monitoring bills, international treaties and acts of authorities; features of law
enforcement of decisions.

The dialectical method is used to identify the relationship between the norms of constitutional
legislation, the real practice of their application and the political and legal conditions for the functioning of
constitutional control bodies. The method of content analysis of regulatory decisions is used to identify
recurring legal positions, trends in judicial interpretations, dynamics of consideration of individual
complaints (in Kazakhstan since 2023, in Uzbekistan - since the introduction of elements of a
constitutional complaint). Content analysis is aimed at identifying the quantitative and qualitative
characteristics of acts of constitutional control. The method of institutional analysis was used to assess the
actual effectiveness of the activities of constitutional courts and their place in the system of state power, in
particular, the impact of the procedures for appointing judges on the independence of the court, the role of
the institution of individual complaint, the degree of consideration of decisions of constitutional control
bodies in law-making and law enforcement. The method made it possible to determine to what extent
institutional conditions support or limit the democratic potential for constitutional control.

A comprehensive combination of these methods provides an opportunity for a comprehensive
study of the institution of constitutional justice and allows you to identify regulatory differences in
constitutional control models; actual efficiency of their functioning; the influence of the political and
legal environment on the independence and sustainability of constitutional justice bodies.
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Results and discussion

The results of the study demonstrate that the transformation of constitutional control institutions in
Uzbekistan and Kazakhstan took place along various trajectories due to the political and legal specifics
of states.

In Kazakhstan, institutional development went through three stages: 1992-1995: the functioning of
the first Constitutional Court, which had the status of the highest judicial body to protect the
Constitution; 1995 - 2022: the period of activity of the Constitutional Council, based on the French
model of preventive control and devoid of an individual complaint mechanism; from 2023: the
restoration of the Constitutional Court, which is seen as a return to a full-fledged Kelsen model.

In Uzbekistan, on the contrary, the institutional line has been continuous: the Constitutional Court
has been operating since the 1990s, but its powers have expanded significantly after the reforms of
2017-2023. The introduction of elements of a constitutional complaint, increased control over regulatory
legal acts and a revision of appeal procedures indicate a gradual transition to a model of expanded
judicial constitutional control.

Comparative analysis showed that the models for the formation of the composition of judges differ
significantly. In Kazakhstan, judges are appointed by three subjects: the President (4 judges), the Senate
(3 judges), the Mazhilis (3 judges), and the President, with the consent of the Senate, appoints the
Chairman of the Constitutional Court. Such a system emphasizes the strong role of the head of state,
which reflects the peculiarities of the presidential model of governance [11].

In Uzbekistan, the appointment mechanism is also distributed among various bodies, but the share
of parliament is higher than in Kazakhstan. The Uzbek model assumes a more balanced participation of
the branches of government, which, according to Uzbek authors, is associated with an emphasis on
strengthening the institutional stability of the court after reforms.

Unlike Kazakhstan, where the President of the Republic of Kazakhstan (appointing the Chairman
and four judges) plays a decisive role in the formation of the Constitutional Court, the model of
Uzbekistan demonstrates a more even distribution of powers between the branches of government. This
directly follows from the norms of the Constitution of the Republic of Uzbekistan (revised after the
reforms of 2023) and the Law "On the Constitutional Court of the Republic of Uzbekistan," which
enshrine the multi-entity formation of the composition of the court and the system of mutual restrictions
on the appointment of judges. According to article 109 of the Constitution of the Republic of
Uzbekistan, the Constitutional Court is formed by the Legislative Chamber and the Senate of the Oliy
Majlis, the President of the Republic of Uzbekistan, which already reflects the principle of institutional
balance. The distribution of powers (at the level of the Constitution) is presented as follows. The
President of the Republic of Uzbekistan makes proposals on the appointment of the Chairman of the
Constitutional Court; participates in the procedure for forming the composition of the court on a par
with parliament, but does not have dominant influence.

The Senate of the Oliy Majlis approves the candidacies of judges (including the chairman)
submitted by the President; independently appoints part of the judges according to their own quota;
participates in the formation of qualification requirements for judges. The Legislative Chamber of the
Oliy Majlis appoints judges by parliamentary quota; participates in the procedure for consideration of
candidates submitted by the President.

Thus, the formation of the Constitutional Court is distributed between the two chambers of
parliament and the President, while in Kazakhstan 4 out of 11 judges are represented by the presidential
quota, and the chairman of the court is appointed by the President with the consent of the Senate alone.
More detailed mechanisms for the distribution of powers are enshrined in the Law "On the
Constitutional Court of the Republic of Uzbekistan" (as amended after the reforms of 2021-2023)" The
key provisions of the Act reflect the status of the Constitutional Court. The Constitutional Court consists
of the President, Deputy President and judges. Judges are appointed by the Senate of the Oliy Majlis,

'Law "On the Constitutional Court of the Republic of Uzbekistan "//
https://lex.uz/ru/docs/5391999?0ONDATE=13.01.2024
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but nominations can be proposed by the President, as well as committees of the chambers of
parliament; some judges are nominated by the Legislative Chamber, which strengthens the
parliamentary component. The appointment procedure includes a mandatory consideration of
qualification criteria, as well as discussions in the relevant committees of both chambers. The president
does not wield exclusive or predominant influence because he cannot single-handedly appoint any
judge; cannot appoint the President of the Constitutional Court without the consent of the Senate; does
not define the rules of court. These norms create an institutional model in which parliament has the
casting vote and the President has the initiating influence but no control over the appointment process.

The institutional logic of the reforms shows that the Uzbek model is more balanced. The reforms of
2017-2023 in Uzbekistan were aimed at strengthening parliamentary control and increasing the
independence of the judiciary. The doctrine of Uzbek researchers emphasizes that the redistribution of
powers towards parliament was due, firstly, to the need to increase the legitimacy of the Constitutional
Court, since the parliamentary approval of judges ensures the representativeness and political neutrality
of the process; secondly, the requirements of international organizations (Venice Commission), since
the recommendations provided for a multicenter structure for the appointment of judges as a guarantor
of independence; thirdly, the transition from presidential dominance to strengthening parliament,
because the reforms provide for the development of the principle of the supremacy of parliament in the
system of separation of powers.

Unlike Kazakhstan, where the appointment of judges of the Constitutional Court is partially
concentrated in the hands of the President (4 judges + the Chairman), in Uzbekistan the appointment
relies on the parliamentary majority, the participation of both chambers, an open procedure for
discussing candidates, and the limited powers of the President in the formation of the court. These
elements, according to Uzbek researchers, are directly aimed at minimizing political pressure and
strengthening the institutional stability of the court, which is especially important after the constitutional
reform of 2023.

An important result of the study is the different positioning of constitutional courts in the system of
public power. In Kazakhstan, the Constitutional Court is not included in the judicial branch of
government. In Uzbekistan, the Constitutional Court is part of the judicial system, preserving the
traditional signs of a judicial body of constitutional control. This reflects a more classical model of the
structure of the justice system.

For our study, it is important to compare the competence and powers of the constitutional control
bodies of Uzbekistan and Kazakhstan. One key difference is the mechanism of individual treatment. In
Kazakhstan, an individual constitutional complaint has been introduced since 2023; its application is
rapidly expanding, which indicates a high demand for the mechanism among citizens. An individual
constitutional complaint is one of the central novelties of constitutional reform and is a qualitatively new
mechanism for the direct protection of the constitutional rights of citizens. Its normative consolidation is
contained in the Constitution of the Republic of Kazakhstan and the Constitutional Law "On the
Constitutional Court of the Republic of Kazakhstan". Accordingly, the right of a citizen to apply to the
Constitutional Court is enshrined directly in the Basic Law. Article 71 of the Constitution of the
Republic of Kazakhstan (revision after the reform of 2022) regulates: the Constitutional Court considers
citizens' appeals to verify the regulatory legal acts of the Republic of Kazakhstan, if such acts affect the
constitutional rights and freedoms of a citizen. From now on, the circle of those who can apply to the
Constitutional Court has been significantly expanded, primarily at the expense of citizens (to check the
regulatory legal acts of the Republic of Kazakhstan that directly affect their rights, in accordance with
the constitutional law). This confirms that the individual complaint has become part of the constitutional
defense mechanism since the reconstitution of the Constitutional Court.

The content and procedure of an individual complaint are detailed in the Constitutional Law "On
the Constitutional Court of the Republic of Kazakhstan"”. Let's highlight the most important positions.

? Constitutional Law "On the Constitutional Court of the Republic of Kazakhstan" dated November 5, 2022 No. 153-
VII SAM // https://adilet.zan.kz/rus/docs/Z2200000153
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1) Who has the right to appeal (Article 45 of the Constitutional Law "On the Constitutional Court
of the Republic of Kazakhstan"): a citizen's appeal is allowed, even if a judicial act has been issued that
has entered into legal force (paragraph 1 of paragraph 2 of Article 45). This means that a constitutional
complaint does not depend on the presence or absence of litigation; it is allowed to file a complaint after
the completion of the entire judicial procedure, which expands citizens' access to protection.

2) Subject of individual complaint. In accordance with the law, a citizen has the right to ask the
Constitutional Court to check: the constitutionality of a normative legal act; if that act directly violates
or is likely to violate its constitutional rights. Thus, the Kazakhstan model approaches the European
constitutional courts (Germany, Spain), and not to the Soviet system of abstract control.

3) The law establishes the admissibility of a complaint only if there is a direct influence of the
norm on constitutional rights. This filter does not weaken the right to complain, but reduces the risk of
abuse and massive unreasonable appeals.

The right to file a complaint is not limited to the stage of the trial. This has formed a high interest of
citizens: any norm that worsens the legal status of a person can be challenged directly.

The Constitutional Court can even check the regulatory rulings of the Supreme Court, which
strengthens the human rights role of the complaint. This approach is unique for post-Soviet countries,
most of which do not allow verification of the acts of the highest courts. The significance of the
individual complaint for judicial constitutionalism is extremely important. The Constitutional Court
became the final mechanism for protecting rights; a body that purges the legal system of
unconstitutional norms; central to a new model of judicial constitutionalism. For the first time in the
history of Kazakhstan, a citizen received a direct right to apply to the constitutional control body; a
complaint is allowed even after the end of the judicial procedure (paragraphs 1, paragraph 2 of Article
45 of the Constitutional Law "On the Constitutional Court of the Republic of Kazakhstan"); the subject
of the complaint can be all regulations, including acts of the Supreme Court. The new model
dramatically increased the volume of appeals, and the Constitutional Court became the first-line body
for protecting constitutional rights, which is a fundamental change from the previous Constitutional
Council.

At the same time, it should be pointed out the problems of implementing the institution of
constitutional complaint in the Republic of Kazakhstan. Despite the importance of introducing an
individual constitutional complaint from 2023, its functioning faces a number of conceptual and
practical difficulties. Analysis of the Constitution of the Republic of Kazakhstan, the Constitutional Law
"On the Constitutional Court of the Republic of Kazakhstan" revealed the following problematic blocks.

1. The narrow subject of the complaint: checking only the normative legal acts, and not judicial
acts. An individual constitutional complaint in Kazakhstan allows challenging only normative legal acts
affecting constitutional rights (Article 71 of the Constitution; Article 45 of the Constitutional Law "On
the Constitutional Court of the Republic of Kazakhstan"). This means that a citizen cannot appeal the
judicial act itself, even if he considers it violating the Constitution; The Constitutional Court does not
check judicial errors, but only the constitutionality of the norm; if the violation arose from an incorrect
interpretation of the norm by the court, the Constitutional Court cannot intervene. This approach limits
the human rights potential of the complaint, especially in cases where the violation does not arise from
the law, but from the practice of its application.

It is important to note the high threshold of admissibility due to the need to prove a direct impact of
rights. According to Art. 45 of the Constitutional Law "On the Constitutional Court of the Republic of
Kazakhstan", the complaint is accepted only if the applicant proves the direct effect of the norm on his
rights; the presence of legal uncertainty created by the norm; no other methods of protection. In practice,
this raises two problems: a significant proportion of complaints are rejected at the admissibility stage;
claimants may not always be legally able to argue directly for their rights. In fact, the filter system is
strictly applied, which reduces the availability of the mechanism.

The absence of the institution of representative (public) complaint should not be overlooked either.
In Kazakhstan, only a citizen whose rights are affected can file a complaint. This excludes the

possibility of applying to NGOs in the interests of an indefinite number of people; complaints on
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systemic problems (ecology, social rights, discrimination); collective complaints or publication
complaints (as in Germany or Spain). Many norms that violate the rights of large groups do not reach
the Constitutional Court, since citizens cannot initiate an appeal in an abstract form.

The still unresolved problem remains the limited access to the Constitutional Court through the
courts of general jurisdiction and specialized courts. Although the courts have the right to appeal
(paragraphs 3 and 4 of Article 71 of the Constitution of the Republic of Kazakhstan) in practice, the
courts rarely file appeals with the Constitutional Court; there is no formed practice of court requests;
courts are not always ready to recognize the constitutional and legal uncertainty of the norm. All this
reduces the effectiveness of the mediated mechanism of constitutional control, important for the
protection of rights.

The political and institutional problem, which focuses on dependence on the procedures for
forming the Constitutional Court, cannot be ignored either. The dominant role of the President in the
formation of the composition of the constitutional justice body can create risks, firstly, the politicization
of the institution; secondly, reducing the objectivity of the Constitutional Court in cases affecting the
interests of the executive branch; thirdly, selective constitutional activism - selective activity of the
Constitutional Court, in which it actively uses its powers only in politically safe cases, avoiding
sensitive cases affecting the interests of the authorities. In addition to these factors, it should be noted
such as limited awareness of the population and the legal complexity of the procedure. Despite the high
demand for the mechanism, many citizens do not understand in what cases a constitutional complaint is
filed; the content of the complaint requires high legal training; legal aid in this area is poorly developed.
Due to these factors, the likelihood of an increase in the percentage of rejected complaints at the
admissibility stage increases.

Also, unlike such states as Germany, Kazakhstan does not yet have guiding explanations on
constitutional complaints, methodological recommendations for courts, and a uniform doctrinal position
on admissibility criteria. This may give rise to fragmentation of practice and instability of legal
approaches.

The Constitution of the Republic of Uzbekistan does not provide for the direct authority of citizens
to submit an individual constitutional complaint. The Constitution defines the subjects of the President's
appeal, the Legislative Chamber of the Oliy Majlis, the Senate, the Cabinet of Ministers, the Prosecutor
General, the Commissioner for Human Rights, the Supreme Court, the Khokimiyat and other authorities
(depending on competence). Citizens as direct subjects of appeal are not included in the Constitution,
which is the first systemic difference from the European model. The current model provides that a
citizen can apply only through a court or state body that will consider his case and, if necessary, submit
a request to the Constitutional Court. Such indirect access means that a citizen cannot initiate a test of
the constitutionality of a norm himself; a court or body may refuse to apply to the Constitutional Court if
it sees no reason; the issue of verification depends on the discretion of third parties, and not on the need
to protect the rights of the applicant.

At the same time, the law provides that when considering a specific case in court, if a citizen
believes that the applied norm of the law is contrary to the Constitution, he can apply for a request to be
sent to the Constitutional Court. However, the court is not obliged to satisfy the petition, the judge
decides alone and most often the courts refuse to make requests.

In Uzbekistan, direct appeal of citizens to the Constitutional Court is not provided and a citizen
cannot challenge court decisions; a citizen cannot challenge the normative legal acts on his own; there
are no deadlines for considering applications for transferring the case to the Constitutional Court; there
1s no mechanism for appealing court decisions on refusal to send a request. Strictly speaking, the Uzbek
model is essentially a procedural filter, not a human rights mechanism.

The limited subjects of the appeal are confirmed by the doctrine: Uzbek scientists emphasize that in
Uzbekistan there is no full-fledged institution of individual complaint; The Constitutional Court is not a
body for the protection of citizens' rights in the literal sense; the mediation mechanism restricts access to
justice; the 2023 upgrade did not lead to the introduction of a direct complaint, despite discussions.
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The limited competence of the Constitutional Court on citizens' complaints is manifested in the fact
that even if a citizen's application reaches the Constitutional Court through the court, the court considers
only the constitutionality of the norm, but not judicial errors, misinterpretation of the law, the factual
circumstances of the case, which, accordingly, deprives the complaint of the status of a full-fledged
remedy.

Despite the reforms of 2017-2023, Uzbekistan has not implemented a full-fledged model of an
individual constitutional complaint. The reasons for this are normative, institutional and political-legal
in nature. Uzbekistan retains a model inherited from the late Soviet system, where constitutionality
control was an oversight of regulations rather than a means of protecting specific citizens. Therefore, the
legislator is focused on abstract control, and not on individual protection.

As practice shows, there is a fear of overloading the court, which to a certain extent justifies the need
to filter appeals in the form of mandatory appeal through courts of general jurisdiction, and not directly.

In this context, a conservative approach of the judicial system to the revision of judicial acts is seen.
The Uzbek judicial system, as a rule, is hierarchical, focused on the sustainability of judicial acts, and
avoids creating a parallel super-cassation level.

As for political and institutional reasons, the Constitutional Court of Uzbekistan is not separated
from the judicial branch of government, is built into the vertical of the judicial system, and depends on
the judicial corps in terms of personnel policy. There is a preservation of administrative control over
appeals. Courts of general jurisdiction play the role of a filter and mediator, to some extent and a
controller of citizens' access to the Constitutional Court. This is consistent with the logic of gradual
reform, where the state seeks to expand access to justice, but in a controlled form.

The regulatory framework of Uzbekistan has the potential for evolution: the gradual expansion of
the circle of subjects of circulation, the introduction of new forms of complaint and the adjustment of
legislation will bring the system closer to the model in force in Kazakhstan and European countries.
During the period of recent reform, Kazakhstan has demonstrated a more rapid development of the
human rights function of constitutional justice.

With regard to the authority to control regulatory acts, we note that the Constitutional Courts of
Uzbekistan and Kazakhstan have the right to preliminary control of laws, subsequent control, and
verification of international treaties. In Kazakhstan, a significant novelty is the control of acts of the
Supreme Court, which is reflected in the decision of the Constitutional Court on the regulatory decision
of the Supreme Court of 31.03.2016 (on genetic examination), where the constitutional control body for
the first time canceled the judicial explanation of the Supreme Court’.

Until 2023, the Supreme Court actually had a quasi-legislative function. Now the Constitutional
Court has become a real deterrent mechanism. The decision of the Constitutional Court on the
Regulatory Decision of the Supreme Court of 31.03.2016 is the most important stage in the
development of Kazakhstani judicial constitutionalism. It established the limits of judicial rule-making,
ensured the effective protection of citizens' rights, increased the role of the Constitutional Court as an
independent institution, and implemented such a novelty of constitutional reform as control over the acts
of the Supreme Court.

In Uzbekistan, the practice of such decisions is more limited and less confrontational.

Practice has demonstrated how the historical weakness of the institution of constitutional control of
Kazakhstan leads to the fact that :1) the judicial system is not focused on the Constitutional Court, and
on the Supreme Court, 2) constitutional control is perceived more as a political institution, and not as a
judicial arbitrator, 3) decisions of a quasi-judicial body of constitutional control remain without a real
enforcement mechanism, devoid of monitoring, sanctions, revision of judicial acts, 4) constitutional
norms are not directly applied by the courts, there is formalism, legal positivism, and lack of
constitutional argumentation.

* On consideration for compliance with the Constitution of the Republic of Kazakhstan of the fifth paragraph 3 of the
regulatory decision of the Supreme Court of the Republic of Kazakhstan dated March 31, 2016 No. 2 "On the practice of the
courts of applying legislation on the adoption (adoption) of children" Regulatory decision of the Constitutional Court of the
Republic of Kazakhstan dated June 1, 2023 No. 18-NP// https://adilet.zan.kz/rus/docs/S2300000018
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In Uzbekistan, the effectiveness of enforcement was higher, since the decisions of the
Constitutional Court are integrated into the practice of courts of general jurisdiction, but the general
legal culture of constitutional control remains in the development stage.

Conclusion

The analysis allows us to conclude that the institutional architecture of constitutional control in
Kazakhstan and Uzbekistan is developing along two different trajectories due to historical features, the
legislative framework and the political and legal context. After its restoration in 2023, the Constitutional
Court of Kazakhstan embodies the model of enhanced judicial constitutionalism, focused on direct
protection of citizens' rights, expanded competence and active influence on the development of the legal
system. The introduction of an individual constitutional complaint, the possibility of checking the acts of
the Supreme Court, as well as the normative and doctrinal strength of the legal positions of the
Constitutional Court allow us to talk about a qualitative change in the nature of constitutional control
and a return to the Kelsen nature of this institution.

Uzbekistan, on the other hand, maintains a model of constitutional control built into the judicial
system and based on indirect access of citizens. Despite the important reforms of 2017-2023, the
Constitutional Court remains limited in jurisdiction, and the mechanism of citizens' appeal through the
courts involves a significant filter that does not correspond to the European model of individual
complaint. This reduces the potential of the court as a human rights mechanism and limits its influence
on the development of the legal space.

Both systems face institutional challenges. Kazakhstan - with the problem of the execution of
decisions of the Constitutional Court, insufficient integration of its legal positions into judicial practice
and the risks of selective constitutional activism due to the dominant role of the President in the
formation of the composition of the court. Uzbekistan - with the absence of a direct constitutional
complaint, a limited circle of subjects of appeal, insufficient autonomy of the court and the traditional
dominance of judicial formalism.

A comparison of models shows that the effectiveness of constitutional control depends not only on
the scope of powers, but also on the quality of law enforcement, the degree of independence of the
court, the availability of conversion mechanisms and the level of constitutional culture in general. Based
on this, it can be concluded that the further development of the constitutional courts of Kazakhstan and
Uzbekistan requires improving the procedures for the formation of the judiciary, strengthening
guarantees for the execution of decisions, increasing the openness and transparency of the activities of
constitutional justice bodies, as well as expanding the mechanisms for the participation of citizens.

Thus, strengthening the constitutional justice system in both states is a condition for ensuring the
supremacy of the Constitution, protecting human and civil rights and freedoms, as well as the formation
of a stable legal statehood.
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MPOBJIEMBI TIPAKTHYECKOM PEAJIM3AIIAA ITOJIOKEHAM
3AKOHOJATEJIBCTBA, PEI'YJIMPYIOLIET O NTIPEKPAINEHUE U U3SMEHEHUE
I'PA’KIAHCTBA PECITYBJIMKHU KA3BAXCTAH

Annomayus

B naHHOIl cTaTbe paccMaTpuBalOTCS AaKTyaJbHbIE BOIPOCHI MPAKTUYECKOM —peaam3aluu
3akoHonarenbeTBa Pecrryomiku Kasaxcran o npekpallieHuM M3MEHEHUH TPaKAaHCTBA. ABTOpP OTMEUaeT
YCUJIEHHE WHTETPAllMOHHBIX TIPOIIECCOB B COBPEMEHHOM MHpe M Ha Teppuropun CoapykecTBa
HesaBucumMeix ['ocynapcTB, KOTOpbIE BIMSIFOT Ha MWIPALMIO M TIPABOBOE IMOJIOXKEHHE IpaxIaH ¢
m3MeHsrormMest - crarycoM.  OcHOBOM it MccnenoBanus — sBisiercss Konetutynust PecrmyOmuku
Kazaxcran, 3akoH O rpakAaHCTBE M paTU(HULMPOBAHHBIE MEXTyHAPOIHbIE HOrOBOpHL. Llenbio paboTsl
SIBJISICTCSI BBISIBJICHHE MTPABOBBIX M OPTaHU3AIIMOHHBIX MPOOJIEM TIPH MPEKPAIEeHHH U CMEHE TPaXKIaHCTBA
C pa3pabOTKOM COOTBETCTBYIOIIMX PEKOMEHJAINK, OCHOBAaHHBIX HAa MEXIyHApOJHBIX CTaHIapTax.
AHammM3 TOKa3bIBaeT HEOOXOAMMOCTh JAITBHEHINEr0 COBEPIICHCTBOBAHUS HAIMOHAIBHOTO 3aKOHOJIA-
TEJIbCTBA B PA3NIMUYHBIX AaCIEKTaX, BKIIFOYAs YTOYHEHHWS TPOIEIYPHBIX CTaHIApPTOB, OMpeeeHue
«CYIIECTBEHHBIX 0053aTENbCTB» M BOCIIOJHEHHE MPOOEoB olecrieueHue MpaB yenoBeka. Paccmarpu-
BAFOTCSI BO3MOYKHBIE METOIbI PEIICHHS THX MPOOJIeM IMyTEM KOOPAWHAIMHN JISHCTBUI TOCYIapCTBEHHBIX
OpraHOB, YKPEIUICHUsI MEKIyHApOAHOTO COTPYAHMYECTBA M MAPMOHM3AIMH TPABOBBIX HOPM B paMKax
CHI'. Pe3ynbraThl JaHHOTO MCCIEIOBAHUS MPEACTABISIOT MHTEPEC Kak /s TEOpUM IpaBa, TaKk U I
NPaKTUKA ero npuMmeHeHus. OHM CMOCOOCTBYET MOBBILIEHHIO MPABOBOM 3alMIIEHHOCTH TPAKAAH U
ONTUMAIFHOMY MCIOJIb30BAHHIO BO3MOXKHOCTEH MHTETPALIMOHHBIX ITPOLIECCOB.

KroueBbie c10Ba: rpa’k1aHCTBO, IPEKPAIlEHAE TPaKIaHCTBA, U3MEHEHUE I'PaXK/IaHCTBA, IPABOBOE
pEryIMpOBaHKeE, TPABOIPUMEHUTEBHAS ITPAKTHKA, MEX/TyHAPOIHBIE JOTOBOPBI, IIPAaBa YEJIOBEKA.
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