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Abstract

The article is devoted to the characteristics of the legal status of the main body of constitutional
justice of the Republic of Kazakhstan — the Constitutional Court. The article substantiates the role
and importance of constitutional justice in the mechanism of protection of human and civil rights
and freedoms. The analysis of the constitutional legislation revealed the human rights potential of
the constitutional control body of the republic. The study concludes that it is important to revive the
body of constitutional justice, saturate the practical activities of this body with constructive legal
mechanisms to ensure proper protection of the Constitution and the protection of human and civil
rights.
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KA3AKCTAH PECIIYBJIMKACBIHBIH KOHCTUTYLIUSAJIBIK COTHI-
KOHCTUTYUMSIIIBIK KANTA KYPYJIAPJBIH JKAHA JOVIPIHIH YPIICI

Anoamna

Makana Kazakcran PecniyOnukacbkl KOHCTUTYIMSUIBIK cOT TepeniriHig 0ac opransl — KoHctu-
TyuusibIK COTTBIH KYKBIKTBIK MOpPTEOECiH cunaTTayra apHaiarad. Makanaga KoHCTUTYIMSITBIK COT
TOpEJIIriHIH aaM MEH a3aMaTThlH KYKBIKTapbhl MEH OOCTaHIBIKTApbIH KOPFay TETITHJEr! pelli MeH
MaHbI3bl Herizfeneni. KOHCTUTYIMSIbIK 3aHHAMaHbl Taujay pecIyOJMKaHBIH KOHCTUTYLHUSIIBIK
0aKpUIay OpPraHBIHBIH KYKBIK KOpFay olieyeTiH aHbiKTaabl. 3epTrey Koncrurymusnsik CoT Tepeniri
OpraHbIH >KaHAaHABIPY, KOHCTUTYIUSHBI KOpFayabl >KOHE ajaM MEH a3aMaTThH KYKBIKTapbIH
KOpFaybl KaMTaMachl3 €Ty YIIiH OChl OPTaHHBIH MPAKTUKAJIBIK KBI3METIH CHIHIAPIBI KYKBIKTHIK
TETIKTEpPMEH KaHBIKTBIPY MaHBI3/bI 1€T€H KOPBIThIH]IbIFa KeJeIl.

Tyiiin ce3aep:: KoHCTUTYIMS, KOHCTUTYLMUIBIK coT, KoHCTUTYyHusibK pedopma, anam
KYKBIKTapbl, KOHCTUTYLMSUIBIK Oakpliay, Koncturynusiasik COT Tepeniri.
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KOHCTI/IT"YIII/IOHHI)II‘/'I CYA PECIIYBJIMKN KA3AXCTAH - BESAIHUE
HOBOH 31TOXH KOHCTUTYIHHMOHHBIX IPEOBPA3OBAHUH

Annomayust
Cratrbs MOCBAIIEHA XapaKTEPUCTUKE IIPABOBOIO CTATyca IJIaBHOTO OpPraHa KOHCTUTYLIMOHHOM
toctuumu PecriyOnuku Kaszaxcran — Koncrurynuonsnoro cyna. B ctatbe 000CHOBBIBAETCSl posib U
3HaYeHWE KOHCTUTYIIMOHHOM IOCTUIIMM B MEXaHHM3ME 3allUThl IMpaB U CBOOOA dYeJIOBEKa U
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rpaKJaHWHA. AHAIN3 KOHCTUTYLIMOHHOI'O 3aKOHOJATEIbCTBA MO3BOJIMII BBISSBUTH ITPaBO3aLIUTHBIN
MOTEHIIMA OpraHa KOHCTUTYIIMOHHOTO KOHTPOJS pecnyOiauku. B ucciaenoBaHuu cienaH BBIBOJ O
BAKHOCTHU BO3POXKJACHHUS OpraHa KOHCTUTYLIMOHHOW FOCTULIMH, HACHIIIEHUS TPAKTUYECKON IEATEIb-
HOCTH 3TOTO OpraHa KOHCTPYKTHUBHBIMHU IPABOBBIMH MEXaHU3MaMH sl 00eCreueHus AOJHKHOU
oxpaHbl KOHCTUTYLIMY U 3aIIUTHI IPAB YEJIOBEKA U IPAXKIaHNUHA.

Kurouesble cjioBa: KOHCTUTYIINS, KOHCTUTYIIMOHHBIN CYy/, KOHCTUTYLIMOHHAs pedopma, mpaBa
YEJI0BEKAa, KOHCTUTYLIMOHHBI KOHTPOJIb, KOHCTUTYLIMOHHAS FOCTULIMSL.

The large-scale program of political modernization set out in the Address of the President of the
Republic of Kazakhstan “New Kazakhstan: the path of renewal and modernization” became the
starting point for a new constitutional reform, carried out at the level of the republican referendum
on June 5, 2022 [1]. For the human rights sphere, constitutional novelties are a trigger for progress
in the context of strengthening legal mechanisms for the protection of human rights and freedoms:
the legal status of the prosecutor's office, the ombudsman - the Commissioner for Human Rights,
the body constitutional justice - the Constitutional Council was transformed into the Constitutional
Court. In the context of the issues under consideration, it is important to note the solution of the
problem of expanding the circle of subjects of appeal to the body of constitutional control, which
has been discussed for decades, the purpose of which is primarily to ensure constitutional legality,
the legal protection of the Constitution — the basic law of society and the state, the highest values of
which are a person, his life, rights and freedom [2].

The sources state: “Among the voiced initiatives, the most expected was the proposal to change
the model of constitutional control. The current Constitutional Council, due to the limited powers
and subjects of appeal, did not allow to fully ensure the supremacy of the Constitution and protect
the rights of Kazakhstani citizens. In this regard, the establishment of the Constitutional Court is
more practical and meets modern political realities. The activity of the Constitutional Court is able
to penetrate into all spheres of public life. In addition to interpretation, he has the right to establish
the constitutionality of law enforcement practice, which undoubtedly increases his human rights
potential. Practice shows that it is in this area that the most frequent violations of the Constitution
occur” [3].

The Constitution and the Constitutional Law “On the Constitutional Court” regulate: the
subjects of appeal are the President of the Republic of Kazakhstan, the Chairmen of the Senate and
the Mazhilis, deputies, subject to the number of at least one fifth of the total number of deputies of
the Parliament, the Prime Minister, courts, citizens, the Prosecutor General and the Commissioner
for Human Rights.

The President of the Republic of Kazakhstan, Chairmen of the Senate and Mazhilis, deputies of
the Parliament, the Prime Minister have the right to apply to the Constitutional Court on the
following issues: in case of a dispute about the correctness of the elections of the President of the
Republic, deputies of the Parliament and holding a republican referendum; on consideration for
compliance with the Constitution of the Republic prior to the signing by the President of the laws
adopted by the Parliament, resolutions of the Parliament and its Chambers; on consideration for
compliance with the Constitution of the Republic prior to the ratification of international treaties of
the Republic; on the official interpretation of the norms of the Constitution; on giving an opinion in
the cases provided for in paragraphs 1 and 2 of Article 47 of the Constitution — on compliance with
the established constitutional procedures when resolving the issue 1) on early dismissal from office
in case of the persistent inability of the President of the Republic of Kazakhstan to fulfill his duties
due to illness, 2) on dismissal of the President of the Republic from office Parliament for acts
committed in the performance of their duties (only in case of high treason).

The President of the Republic of Kazakhstan, in the interests of protecting the rights and
freedoms of man and citizen, ensuring national security, sovereignty and integrity of the state, sends
an appeal to the Constitutional Court on consideration of the law or other legal act that has entered
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into force for compliance with the Constitution of the Republic, on giving an opinion in the case
provided for in paragraph 3 Article 91 of the Constitution of the Republic of Kazakhstan - we are
talking about the procedure for introducing amendments and additions to the Constitution of the
Republic and their compliance with the established requirements.

Citizens, courts and the Commissioner for Human Rights of the Republic are vested with the
right to apply to the Constitutional Court for consideration of the compliance with the Constitution
of normative legal acts of the Republic of Kazakhstan that directly affect the rights and freedoms of
citizens enshrined in the Constitution. Courts are not entitled to apply laws and other normative
legal acts that infringe on the rights and freedoms of a person and citizen enshrined in the
Constitution. If the court sees that a law or other normative legal act subject to application infringes
on the rights and freedoms of a person and citizen enshrined in the Constitution, it is obliged to
suspend the proceedings and apply to the Constitutional Court with a motion to recognize this act as
unconstitutional .

The Prosecutor General of the Republic of Kazakhstan, in accordance with constitutional
norms, has the right to apply to the Constitutional Court on issues of compliance with the
Constitution of normative legal acts and international treaties of the Republic before their
ratification, as well as the official interpretation of the norms of the Basic Law of the country [4].

The constitutional reform of 2022 restored the right of citizens and other subjects to apply to the
body of constitutional control. Commenting on this situation, it should be stated that the decision
taken in 1995 to narrow the circle of subjects of appeal to the Constitutional Council to a
catastrophic minimum was a big mistake of the reformers of that period. More than a quarter of a
century later, the fact was recognized that such a weighty legal instrument for the protection of
human rights was not involved in the human rights mechanism of the state. The body of
constitutional control has not risen to the rank of a state body capable of really protecting human
rights.

All functioning functions of the Constitutional Council have been transferred to the
Constitutional Court. As for the procedure for the formation of a body of constitutional justice, it
should be noted that the principle of appointing judges of the Constitutional Court has not
undergone any transformation. The changes affected the number of judges and the term of office:
the Constitutional Court consists of eleven judges, including the Chairman, whose term of office
lasts eight years, and the same person cannot be appointed as a judge of the Constitutional Court
more than once. The Chairman and four judges of the Constitutional Court are appointed by the
President of the Republic with the consent of the Senate of the Parliament, three judges of the
Constitutional Court are appointed respectively by the Senate and the Majilis. The position of a
judge of the Constitutional Court is incompatible with a deputy mandate, holding other paid
positions, except for teaching, scientific or other creative activities, carrying out entrepreneurial
activities, being a member of the governing body or supervisory board of a commercial
organization.

Judges of the Constitutional Court, during their term of office, may not be arrested, brought to
justice, subjected to administrative penalties imposed in court, or brought to criminal responsibility
without the consent of the Parliament, except in cases of detention at the scene of a crime or serious
crimes . Logical in the context of ensuring the autonomy and independence of the modern
Kazakhstan body of constitutional justice - the Constitutional Court - is the exclusion of the
constitutional provision that the decision of the Constitutional Council as a whole or in part could
be objected to by the President of the Republic, which could be overcome by two-thirds of the votes
of the total the number of members of the Constitutional Council; if the objections of the President
are not overcome, the decision of the Constitutional Council, by definition, is considered not
accepted.

In accordance with the provision of subparagraph 6) of Article 53 of the Constitution of the
Republic of Kazakhstan enshrined in the Constitution, the Parliament, at a joint meeting of the
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Chambers, hears the annual messages of the Constitutional Court on the state of constitutional
legality in the Republic. The first Message of the Constitutional Court of the Republic of
Kazakhstan "On the state of constitutional legality in the Republic of Kazakhstan" was announced
at a joint meeting of the Chambers of the Parliament of the Republic of Kazakhstan on June 20,
2023. The Message presents an analysis of the activities of the body of constitutional justice of
Kazakhstan for the first 5 months. In this context, the expected and quite understandable surge in
the activity of citizens as subjects of appeal to the Constitutional Court should be noted: “over 3,000
citizens applied for constitutional protection of their rights within five months of this year. These
figures are not just evidence of the interest of citizens in the new body, but confirm the desire of
each of those who applied to protect their rights, thereby contributing to bringing regulatory legal
acts in line with the Basic Law and helping to restore justice. As the analysis of appeals shows, a
significant part of them (41%) concerns disagreement with the decisions of the courts, which is not
the subject of consideration by the Constitutional Court. The appeals also raise issues of bankruptcy
of individuals, non-execution of judicial acts, housing and labor relations, social protection,
execution of sentences, access to information, and others. Only in 26% of appeals do citizens ask to
check the constitutionality of laws and other normative legal acts” [5].

According to the judges of the Constitutional Court, “an analysis of the appeals received by the
Constitutional Court shows a certain validity of complaints about certain provisions of laws and
other regulatory legal acts” [5].

Thus, the Constitutional Court of Kazakhstan began to exercise constitutional control on the
wave of major constitutional reforms, under the close attention of society. Along with the positive
characteristics of the activities of the new body of constitutional justice, the Constitutional Court is
seriously criticized by modern Kazakh scientists about the inability of the current composition of
judges to independently form legal positions [6], to carry out an official interpretation of the norms
of the Constitution [7], to ensure the certainty and completeness of legal positions[8], in general
about the level of competence of the Constitutional Court [9], etc.

Conclusion. The revival of the model of the Constitutional Court as a result of the
constitutional reform of 2022 can be logically assessed as a response to a longstanding public
request. At the same time, it seems necessary to pay due attention to the thesis that for the
establishment of an effective body of constitutional control, it is important not so much to change
the sign - the name of the body of constitutional justice, but to saturate the practical activities of this
body with constructive legal mechanisms to ensure proper protection of the Constitution and
protection of human rights. and citizen.
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CONSTITUTIONAL AND LEGAL REGULATION
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Abstract

The article explores the phenomenon of the subjective right of an individual to renounce the
citizenship of one state and acquire the citizenship of another state. Taking into account the
transformation of the geopolitical situation and political systems of modern states, the issues of
renouncing citizenship and acquiring citizenship are being updated in the general concept of
development of the institution of citizenship. The study, based on scientific methods, presents the
concept of protecting human rights at the level of international and national law, focusing on the
tendency to increase the influence of international law on the content of citizenship and on the
protection of human rights. An analysis of the historical retrospective of the legal regulation of
international and domestic practice in the development of the institution of citizenship has been
carried out, and the conceptualization of the main definitions of citizenship relations has been
substantiated. A review of scientific literature and regulatory legal acts at all levels made it possible
to identify patterns in the development of issues of acquiring citizenship and renouncing citizenship.

Keywords: citizenship, constitutional and legal regulation, acquisition of citizenship,
renunciation of citizenship, restoration of citizenship, recognition of citizenship.
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